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JAMES IREDELL.' 


By Junius Davis OF THE NORTH CAROLINA Bar. 


AMES Iredell was born in the quaint and 
historic old town of Lewes, Sussex County, 
England, on the 5th October, 1751. He 

was the oldest child of Francis Iredell, a mer- 
chant of Bristol, who had married Margaret 
McCulloh: Through his mother he was 
nearly related to Henry McCuiloh and his 
son Henry Eustace McCulloh, who owned 
immense bodies of land in North Carolina in 
the last century, and this relationship was 
destined to have important influence upon 
his after life. When he was about sixteen 
years of age, his father, through misfortune 
and ill health, became so reduced in estate 
that his relatives came with loving care to his 
aid. It was but natural that they should seek 
to advance the eldest son, and secure for him 
a position in which, in time, he could bea 
help and prop to his parents in their declin- 
ing years. Through the influence of his rela- 
tive, Sir George McCartney, on the 29th of 
February, 1768, Iredell was appointed Comp- 
troller of the Customs at Edenton, to which 
place he came in the latter part of 1768. 
And, as an incidental duty, the McCullohs 
put upon his shoulders the supervision of their 
interests in Carolina, without any suggestion 
or thought on their part of recompense to 
him for the labor. 

It seems that in the effort to secure this 
appointment for him, his youth was studiously 
concealed in the very reasonable fear that 
knowledge of it would be death to the hope. 
The very suggestion of a lad of sixteen to be 


’ From an address delivered in presenting the portrait 
of Justice Iredell to the Supreme Court of North Car- 
olina. 





Comptroller of His Majesty’s Customs would 
have seemed ridiculous even to the careless 
Charles. But how shall we speak our ad- 
miration of the high spirit, the stout heart, 
the self-reliant courage of this boy, who, ten- 
derly reared and carefully nurtured, in obed- 
ience to the call of duty leaving all that were 
near and dear to him, crossed 3,500 miles and 
more of ocean to assume the unknown duties 
of a responsible office in a wild and new 
country, where the red man yet boasted him- 
self the master and the white man barely 
clung to the shore by the tips of his fingers! 
But it was duty that called him, and duty 
and filial love that impelled him to promise to 
send to his parents all the salary he should 
receive from his office. And it is pleasing to 
know that this promise was religiously kept 
and that he faithfully remitted all his salary 
to England, only reserving the scanty fees of 
the office for his maintenance. And so was 
the boy the father to the man. 

Edenton was then but a village of a few 
hundred inhabitants, but in and around it 
dwelt many gentlemen of means, of culture 
and of learning, who were among the first in 
the Province and destined to be leaders in 
the coming movement which lost Great Brit- 
ian her great plantations. Here he met Har- 
vey, Hewes, Jones, Charlton, Dawson, the 
Johnstons and others, and soon became their 
friend and constant companion. Among 
them was Samuel Johnston, of the family of 
“the gentle Johnstones of Annandale,” whose 
sister, Hannah, Iredell afterwards married, 
and whose example and influence more than 
all else shaped his future career. 
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Soon after he had become familiar with the 
duties of his office, Iredell commenced the 
study of law under Samuel Johnston. Allter- 
nating his devotions between his law books 
and his lady-love, and equally diligent in his 
application to both, in two years after his 
arrival, and while in his nineteenth year, on 
the 14th of December, 1770, he received a 
license from Governor Tryon, with the appro- 
bation and recommendation of Chief Justice 
Howard — that “ eminent vagrant,” as Jones 
styles him — to practice law in the inferior 
courts of the State. 

On the 26th of November, 1771, he ob- 
tained a license Martin to 
practice in the Superior Courts, and became 
a full-fledged lawyer. McRee tells us that 
when he first appeared at the bar “he had a 
difficulty to encounter which but few expe- 
He had 
a natural impediment in his speech which 


from Governor 


rience and fewer surmount as he did. 


would have abashed and discouraged weaker 
minds, if possessed of but half of his delicate 
sensibility.” But even this impediment was 
conquered by the stout courage of his heart, 
and he soon stood among his seniors as their 
equal. 

In 1771, the restless tide of discontent, 
stimulated by the arbitrary measures of the 
Crown, and swelling with the news of the 
Boston massacre, was steadily rolling and 
spreading as it went through the Colonies, 
ana nowhere with more resistless force than 
in North Carolina. 

Jredell, though yet scarce aware of it him- 
self, was already in the current and drifting 
toward the day when he was to stand boldly 
forth for the cause of liberty. 

In 1773, the dispute in this State over 
the Court Acts, which had been rife for 
some time, culminated. The Assembly in- 
sisted upon the right of attachment against 
foreign non-residents, and the Crown was 
equally insistent against granting it. The 
terms of the judges and the life of the courts 
had expired by limitation. The Assembly 
passed new laws for the creation and organi- 





zation of the courts and tacked the attach- 
ment law to it. The Governor refused his 
assent and dissolved the Assembly, leaving 
without and without 
For some time there were only five 


the Province courts 
laws. 
provincial laws in force, and the only courts 
were those held by single justices of the 
peace. In fact, the courts and the supreme 
majesty of the law were not fully re-estab- 
lished in North Carolina until November, 
1777. 
unredressed, and person and property alike 
were without the security and protection of 
law. This condition of affairs was but the 
forerunner of the coming storm whose mut- 
terings were already growing nearer and 
clearer, presaging “the lean famine, quarter- 
ing steel and climbing fire” that were so 
soon to desolate the land. 

On the 18th of July, 1773, Iredell married 
Hannah Johnston. Their union was a most 
happy one in every respect. She was a lov- 
ing wife, a prudent and faithful administrator 


Crime went unpunished, wrongs were 


economies of their household, 
and a wise and able friend and counsellor to 
whom he ever brought the full story of his 
joys and triumphs, his sorrows and reverses. 


of the domestic 


The charming letters which passed between 
them are the highest evidence of their loving 
devotion to each other, their mutual trust, 
confidence and respect. 

In 1774, the Revolution was well on in 
North Carolina. Harvey, Johnston, Har- 
nett, Hooper and others were in active cor- 
respondence and zealously engaged in pre- 
paring and shaping public sentiment to meet 
with ready courage the approaching crisis. 
Iredell was an active but silent participator 
and adviser in all their councils. Although 
scarce twenty-three years of age he was al- 
ready in full maturity of mind, of judgment, 
and of action. Springing at a bound from 
youth into the full panoply of manhood, he 
stood and moved among the foremost men 
of his time as their peer, and his advice and 
opinions, on all questions of public moment, 
were eagerly sought and deferred to by them. 
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William Hooper, then some thirty-two years 
of age, was easily one of the ablest and most 
prominent men in North Carolina asa scholar, 
a lawyer, a statesman, and a patriot. On 
the 26th April, 1774, we find him writing to 
Iredell —‘“ I am happy, my dear sir, that 
my conduct in public life has met your ap- 
probation. It is a suffrage which makes me 
vain, as it flows from a man who has wisdom 
to distinguish and too much virtue to flatter. 

Whilst I was active in contest you 
forged the weapons which were to give suc- 
cess to the cause I supported. . With you 
I anticipate the important share which the 
Colonies must soon have in regulating the 
political balance. They are striding fast to 
independence, and ere long will build an em- 
pire on the ruins of Great Britain.” 

In this short extract we are forcibly im- 
pressed with three things: Hooper’s defer- 
ential appreciation of the approbation of Ire- 
dell, his graceful recognition of the great 
assistance which Iredell was even then ren- 
dering to the patriotic cause, and his bold and 
early declaration for the independence of 
the Colonies. And yet Hooper was the man 
whom that great apostle of the people, 
Thomas Jefferson, a few years later, in the 
bitterness of envy and jealousy, declared to 
have been the greatest Tory in Congress. 
The falsity of this accusation is plainly ap- 
parent to any person who has ever followed 
Hooper’s course during these troubled times. 
Fortunately for him and fortunately for his 
State, his unwavering devotion and loyalty 
to the cause of freedom, and his unfaltering 
determination to achieve independence at any 
and every cost, has been faithfully recorded 
by the brilliant and erratic Jones in his cele- 
brated Defence of North Carolina. It is evi- 
dent that Hooper was alluding in this letter 
to the project of a Provincial Congress, the 
first of which met in New Bern on August 25, 
1774, with John Harvey as Moderator. 
John Harvey, William Hooper, Samuel 
Johnston, James Iredell and Willie Jones 
were the five men who projected and, more 





than all others, accomplished this assembly 
of the people. 

The second Provincial Congress in North 
Carolina assembled at New Bern on the 3d 
of April, 1775, and, although he was nota 
member, so fully was he in sympathy with 
the movement that Iredell went there to as- 
sist with his counsel and advice so welcome 
to all. 

The events that followed are matters of 
common knowledge: Martin’s frothy procla- 
mation, the grim defiance of Congress, his 
flight to Wilmington and final refuge on the 
sloop of war Cruiser. In November, 1776, 
Iredell was appointed by the Congress one 
of the commissioners to revise the laws of 
the State, and it is said that the celebrated 
Court law of 1777 was the work of his pen. 
In November, 1777, the law courts were re- 
established ; and, on December 20, Samuel 
Ashe, Samuel Spencer, and James Iredell 
were elected the first judges of the free and 
independent State of North Carolina, Iredell 
was then barely twenty-six years of age. He 
had been warmly urged by his friends for the 
office of Attorney General, which it seems he 
would have preferred, but was defeated in 
that by Waightstill Avery, whom he was so 
soon to succeed. In June, 1778, he tendered 
his resignation to Governor Caswell, who re- 
ceived it with great reluctance, saying, that 
he well knew the place could not be supplied 
“by a gentleman of equal abilities and incli- 
nation to serve the State in the important 
duties of that office.” 

In January, 1779, when the Assembly was 
about to appoint Delegates to Congress, it 
expressed through the Speaker, to Iredell, 
who happened to be present, its desire to 
appoint him, but what he called his poverty 
compelled him to decline with reluctance. 

On the 8th of July, 1779, Iredell was ap- 
pointed, by Governor Caswell, Attorney Gen- 
eral in place of Avery, who had resigned. 
We have all reflected with sympathetic pity 
upon the weary and toilsome life of that poor 
and patient servant of the Lord, whom the 
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irreverent were accustomed to call the “ Cir- 
cuit Rider,” and yet his travels were but a 
summer day’s journey, compared to those of 
the leading lawyers of Iredell’s time. When 
the courts opened they followed the judges, 
from Edenton to Hillsboro, from Hillsboro 
to Halifax, from Halifax to Salisbury, from 
Salisbury to Wilmington, and from Wilming- 
ton to New Bern. Their way lay through 
the wilderness, over swollen rivers, through 
pestilential swamps, through rain and snow, 
hailstorm and sunshine, their usual convey- 
ance a one-seated gig, and their lodging place 
as chance and the fortunes of the road might 
determine. The duties of his office entailed 
upon Iredell so much arduous labor and 
brought with it such small compensation that 
in 1782, when peace was assured by the sur- 
render of Cornwallis, he resigned to become 
again what he called “a private lawyer.” 
Cases and clients came to him rapidly, and 
in July, 1783, he writes his brother that he 
had a share of practice “very near equal to 
any lawyer in the country.” 

In 1786, following the passage of the Con- 
fiscation Acts, the question of the power of 
the court to declare void an act of the Legisla- 
ture because in conflict with the Constitution, 
was raised in this State by some of the bar 
and was vigorously supported by Iredell in an 
exceedingly strong and able pamphlet. In 
this pamphlet, which was published in the 
New Bern paper of August 17, 1786, Iredell 
says: “It will not be denied, I suppose, that 
the Constitution is a Jaw of the State, as well 
as an act of the Assembly, with this differ- 
ence only, that it is the fundamental law and 
unalterable by the Legislature, which derives 
all its powers from it. An act of As- 
sembly inconsistent with the Constitution is 
void, and cannot be obeyed without disobey- 
ing the superior law to which we were pre- 
viously and irrevocably bound.” 

In the celebrated case of Doe on Dem. of 
Bayard v. Singleton (1 Martin, 41, at May 
Term, 1787), in which Iredell, Johnston and 
Davie were counsel for plaintiff, and Moore 





and Nash for defendant, that question was 
first discussed and decided in the courts of 
this State. In reading the report of this case, 
one is struck with the great and proper re- 
luctance of the judges to approach the deci- 
sion of the point so novel and strange. They 
suggested to the litigants first one and then 
another method of compromise and settle- 
ment; but, driven to it at last, they faced 
the issue as truemen. Mr. Haywood, in his 
argument in Moore v. Bradley (2 Haywood, 
140), attributes the merit of that opinion to 
Judge Ashe, and says that he illustrated his 
opinion by this forcible language : “ As God 
said to the waters, ‘so far shall ye go and no 
further,’ so said the people to the Legisla- 
ture.” Afterwards, when upon the Supreme 
Bench of the United States (in Calder v. Bull, 
3 Dallas, 386, and. again in Chisholm 7. 
Georgia), Iredell took occasion to declare in 
emphatic language his opinion to be, “ If any 
act of Congress or of the Legislature of a 
State violates those constitutional provisions, 
it is unquestionably void; though I admit, 
that, as the authority to declare it void is of a 
delicate and awful nature, the court will never 
resort to that authority but in a clear and 
urgent case.” This doctrine, so clearly and 
admirably stated in these few and concise 
words, is now the law in every State of this 
Union, and is universally taken to have been 
so settled by the opinion of Marshall in Mar- 
bury v. Madison (1 Cranch, 137). I cannot 
but think it singular that, in his opinion in 
this case, Marshall makes no reference what- 
ever to either of the three cases above men- 
tioned or to the earlier cases in Rhode Island 
and Virginia. The language of Iredell, in 
Colder v. Bull, is so clear cut and logical that 
it could not have escaped the notice of the 
Chief Justice. In our busy life we seldom 
pause to reflect upon the far-reaching re- 
sults, the inestimable blessings of these deci- 
sions. How often in our history has Congress 
and Legislature in the mad lust of power and 
the wild riot of party hate, striving to accom- 
plish unholy and unwholesome legislation, 
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been halted by the stern mandate, “so far 
shall ye goand no further.” England’s great- 
est statesman once said, “ The poorest man 
may in his cottage bid defiance to all the 
force of the Crown — it may be frail, its roof 
may shake, the wind may blow through it, 
the storm may enter, the rain may enter, but 
the King of England may not enter ; all his 
forces dare not cross the threshold of the 
ruined tenement. But this vaunted liberty 
of the British subject can bear no compari- 
son to that of the American citizen, who, 
dwelling under the shadow of the mighty 
Constitution, is secured by it in the fullest 
enjoyment of his life, his property and his 
liberty. 

In the famous state trials at Warrenton 
in January, 1787, Alfred Moore prosecuted 
for the State and Iredell and Davie defended. 
' In November, 1787, Mr. Iredell was ap- 
pointed by the General Assembly a member 
of the Council and sole Commissioner to re- 


vise and compile the acts of the General’ 


Assemblies of the late Province and present 
State of North Carolina. This task was 
faithfully and ably executed by him, and the 
work, printed in 1789, afterwards became 
widely known and celebrated as “ Iredell’s 
Revisal.”’ 

In 1787, the question of the adoption of 
the new Federal Constitution was agitating 
the people. Iredell was one of its ablest and 
most energetic advocates, and by his labor 
and eloquence more than any one else contri- 
buted to its final ratification and adoption in 
November, 1789. In January, 1788, he pub- 
lished a long and most admirable pamphlet 
in its support in reply to the objections of 
George Mason. He was a member of the 
convention which met at Hillsboro on July 21, 
1788, to consider its adoption. Alfred Moore 
and William Hooper were both candidates 
for this convention. In instance of the strong 
ties of friendship which bound these two men 
together we read that Moore, certain of his 
election in Brunswick, and fearing Iredell’s 
defeat in Chowan, urged Iredell to become a 





candidate from Brunswick. Preferring to 
represent his own people, however, he for- 
tunately declined and was elected, while Moore 
and Hooper were both defeated. In this 
convention Iredell was the leader of the Fed- 
eralists, and the burden of the argument for 
his party was thrown upon his shoulders. 
McRee tells us: “ He defended, he removed 
objection, he persuaded, he appealed to in- 
terest, and awakened into life the spark of 
national pride. His vigor, and the extent 
and variety of his attainments, excited the 
admiration of his adversaries. His words 
were neither too few nor too many, but such 
as were in common use and conveyed his 
ideas clearly and distinctly to the simplest 
understanding ; his style was terse and con- 
densed; his arguments, direct and solid, 
struck the mark with the force of cannon 
balls.” 

Though not successful he was not defeated, 
for the convention would neither reject nor 
adopt. His fame had now reached far be- 
yond the limits of his State, and Washing- 
ton, led to a conviction of his great abilities 
by his debates in the convention and his an- 
swer to Mason’s objections, appointed him to 
the Supreme Bench of the United States in 
place of R. H. Harrison, who had declined. 

On the roth of February, 1790, Pierce 
Butler, of the Senate, writes him: “ You 
have this day been nominated by the Presi- 
dent and unanimously appointed by the Sen- 
ate to the Supreme Federal Bench. I con- 
gratulate the States on the appointment, and 
you on this mark of their well-merited opinion 
of you.” That he had won the respect and 
confidence of Washington is well known to 
us. Ina letter of February 1, 1790, his dis- 
tinguished brother-in-law, Samuel Johnston, 
then a member of the lower house of Con- 
gress, tells him: “I have just returned from 
dining at the President’s with a very respect- 
able company, . . . The President enquired 
particularly after you, and spoke of you in a 
manner that gave me great pleasure.” His 
commission was dated February 10, 1790, 
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and his first services were on the circuit, 
where with Rutledge he rode the Southern 
Circuit, then composed of South Carolina 
and Georgia, North Carolina not having 
adopted the Constitution when the Judiciary 
Act of 1789 was passed. He first took his 
seat on the Supreme Bench at the August 
Term, 1790, when, after the reading of his 
commission and the admission of a few coun- 
sel, the court adjourned from the lack of 
business. 

Let us pause here for a brief moment and 
think upon the work which was carved out 
for the members of that Court. 
tions that were to arise before them were in 
the highest degree grave and important. 
An entirely new field of jurisprudence was 
opened out in which they were to find no 
precedents. The unique questions of the 
amenability of the States to the process of 
the Court, their relations to the Federal 
Government, the limitations and definitions 
of the powers of the Federal Courts, the in- 
terpretation of the Constitution, the inde- 
pendence of the Federal judiciary as a co- 
ordinate branch of government, the obligations 
of the Treaty of Peace, the extent of the 
power of Congress to levy taxes and duties, 


The ques- 


questions of prize, the Confiscation Acts, 
patent rights, violations of the embargo, land 
laws, ownership of slaves, citizenship, and 
many others, of like importance and first im- 
pression, were to be raised, argued, and de- 
cided. And we reflect upon the 
magnitude of their task and of their success- 
ful elucidation of the intricate judicial prob- 
lems brought before them, we cannot with- 
hold our wonder, our admiration and our 
reverent respect for the first judges of the 
Federal Supreme Court. Speaking of its 
first meeting, Mr. Carson has eloquently 
said: Not one of the spectators of that 
hour, though gifted with the eagle eye of 
prophecy, could have foreseen that out of 
that modest assembly of gentlemen, unheard 
of and unthought of among the tribunals of 
the earth, a court without a docket, without 


when 





a record, without a writ, of unknown and 
untried powers, and of undetermined juris- 
diction, there would be developed in the 
space of a single century a court of which 
the ancient world could present no model 
and the modern boast no parallel; a court 
whose decrees woven like threads of gold 
into the priceless and imperishable fabric of 
our constitutional jurisprudence would bind 
in the bonds of love, liberty, and law, the 
members of our great Republic.” 

At the February Term, 1793, the cele- 
brated case of Chisholm v. Georgia, an ac- 
tion of assumpsit, came up before the court. 
This case was instituted at the August Term, 
1792, of the Supreme Court, which, under 
the Judiciary Act, had original jurisdiction 
in such cases, in virtue of Article 3, section 2 
of the Federal Constitution. At that term 
the Attorney General moved that notice 
issue to the State of Georgia to enter an 
appearance, or show cause why judgment 
should not be entered and a writ of inquiry 
awarded. The court, “in order to give the 
State time for deliberation” and, I appre- 
hend, themselves opportunity for study and 
careful thought, postponed the consideration 
of the motion to the next term, when it was 
argued by Randolph, the Attorney General, 
alone, counsel for Georgia filing a written 
protest against the jurisdiction and declining 
to argue the question. 

The point in the case was, whether a 
State was amenable to the jurisdiction of the 
court at the suit of a citizen of another State. 
The first case, I believe, in which one of the 
States was sued in the courts of another 
State by a citizen, was instituted at the Sep- 
tember Term, 1781, of the Court of Common 
Pleas at Philadelphia by one Nathan against 
the State of Virginia, and in it an attachment 
was issued and levied on a lot of clothing 
belonging to the State. The Virginia dele- 
gates in Congress, indignant at this affront, 
and protesting it to be a violation of the law 
of Nations, appealed to the Supreme Execu- 
tive Council of Pennsylvania, which arbi- 
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trarily ordered the sheriff to release the 
goods. 

In Chisholm’s case, the court upheld the 
jurisdiction, Jay, Blair, Wiison, and Cushing, 
delivering opinions. Iredell dissented in 
quite a long argument, in which, voicing the 
sentiment of the Federalists, and true not 
only to the tenets of that party but to the 
profound convictions of his mind, he denied 
the jurisdiction. His opinion isa memorable 
one, and in my humble judgment, for clear and 
lucid reasoning, cold logic, strong argument 
and high statesmanship, was far superior to 
that of any of his colleagues. In it he vir- 
tually enunciated the doctrine that later on 
became so famous and prominent in the dis- 
putes and differences between the North and 
South under the name of “States Rights” 
or the “ Sovereignty of the States.” Mar- 
shall, the great expounder of the Constitu- 
tion and the greatest jurist America ever 
produced, had boldly declared it in the Vir- 
ginia convention of June, 1788. The deci- 
sion of the court created a storm. of excite- 
ment and discussion throughout the States. 
Two days after it was promulgated, the Elev- 
enth Amendment to the Constitution, which 
declared that the jurisdiction of the Supreme 
Court should not extend to suits against a 
State by citizens of another State or subjects 
of a foreign State, was proposed in Congress, 
and afterwards passed by it, and adopted and 
ratified by all the States. 

It was the custom at that time for all of 
the judges to deliver opinions in the important 
cases, and we find the volumes of Dallas 
enriched by the profound and exhaustive ar- 
guments of Iredell, notably in Calder v. Bull, 
Penhallow v. Doane, Hylton v. United States, 
Ware v. Hylton, and Talbot v. Johnson. 

Always independent in thought and action, 
he never failed to dissent when the reason- 
ings of his mind led him to differ with the 
majority of his brothers on the Bench, or to 
express his views, when, agreeing with them 
upon the general result, he arrived at the 
same conclusions by a different road. But 





in all cases so strong, clear, and logical, were 
his opinions, that they always compelled at- 
tention and respect, even when they failed 
to persuade. Unquestionably he was the 
ablest constitutional lawyer upon that Bench 
until the advent of Marshall, and, in all other 
respects, the equal of Justice Wilson.. While 
his labors upon the Supreme Bench were but 
light, those of the circuit were arduous and 
exhausting —his circuit at one time com- 
pelling him to travel 1,800 miles. He was 
a laborious and indefatigable student and 
writer, and while upon the Supreme Bench 
occupied his leisure moments in writing 
treatises, the publication of which were prob- 
ably prevented by his untimely death. 
Among his manuscripts were found “A 
Treatise on Evidence,” an “ Essay on Plead- 
ing,” and a paper on “ The Doctrine of the 
Laws of England concerning Real Property 
in use or in force in North Carolina,” the 
two latter of which were unfinished. 

I cannot pass on without some slight men- 
tion of the correspondence of Iredell and the 
vast wealth of history bequeathed to us by 
it. To us the great wonder is, how the chief 
men of that day found the time to devote to 
social correspondence, but men then, like 
men now, were always eager and striving for 
the news ; and, in the lack of newspapers, it 
was disseminated and carried from one to 
another and passed on and on through the 
Colonies by means of letters. The man of 
that day who was no letter writer lived out- 
side of the history of the times and heard no 
news. Iredell’s letters were models, and num- 
bering, as he did, among his correspondents 
the chiefest men of the day, hand down to us 
living pictures of the leading characters and 
stirring events of his life. 

In the summer of 1799, his honorable life 
was nearly spent. The severe labors of the 
circuit, and the climatic influences of the 
sickly region in which he lived and travelled, 
had undermined his constitution and _ his 
health gave way. He was unable to attend 
the August Term of the Court, and, slowly 
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failing, at last died at Edenton on the 20th 
October, 1799, in the noon of life and the 
zenith of his glory. 

The daily walk and life of Iredell from the 
boy of seventeen to the statesman and jurist 
of forty-eight, so vividly pictured to us by 
McRee, reads like an epic poem. The im- 
mature lad of seventeen, torn by stress of 
fortune from a gentle home and transplanted 
in a strange and wild land — springing in a 
day into the maturity of manhood — rising 
abruptly into the full radiance of public life 
— called in rapid succession from one high 
office to another, until he had exhausted 


all, and filling all with equal roundness, 
until at the last, weary and worn, he sinks 
into rest followed by the love and respect 
of all. 

In reviewing his life, I am at a loss which 
most to admire, his gentle dignity, his amia- 
ble disposition, his independence of thought 
and action, his sturdy self-reliance, his equi- 
poise of mind, his high character, or his splen- 
did abilities. Throughout the whole period 
of the Revolution, when North Carolina was 
in her most perilous strait, there is scarce a 
page of her history upon which the name of 
Iredell is not written. 








MODERN INTERNATIONAL LAW PROBLEMS. 


HH. 


FOREIGN 


HE question of foreign divorce enters 

into the field of international law at 

three different points — proceedings for big- 
amy, suits for dissolution of marriage, and 
disputes as to testate or intestate succession. 
An examination of the legal conceptions of 
divorce and of the effects of foreign divorces 
entertained in England and America will, 
however, throw sufficient light on the vari- 
ous problems to which it gives rise and the 
solutions that have been attempted or ar- 
rived at. It is scarcely necessary to pre- 
mise that only marriages of a monogamous 
character are recognized as laying a basis for 
divorce. (In re Bethek (1888), 38 Ch. D. 
220; and as to American law see 1 Bish. 
Mar. & D. § 3; and 50 N. W. Rep. (Neb.) 
155, and 125 U. S. at p. 210.) Both in 
England and in America divorce is treated 
as a matter depending on domicil and not, 
as in certain foreign states, on the nationality 
of the husband. It is chiefly in connection 


DIVORCES. 


with the weight to be assigned to foreign di- 
vorces that the relationship of domicil to di- 
In England the 
doctrine has had a curious history. The 
latest authority is the judgment of the Privy 
Council —delivered by Lord Watson, and 
well worthy of the reputation of that very 


vorce has been worked out. 


great judge —in Le Mesurier v. Le Mesurier. 
But before considering the present position 


of matters we must take a retrospect. At 
first the English courts were disposed to 
hold that an English marriage could not be 
dissolved by a foreign court, nor indeed other- 
wise than by a British statute. (McCarthy 
v. Decaix (1831), 2 Russ. & M. 614.) That 
view was overruled by the judgment of the 
House of Lords in Shaw v. Gould (1868), 
(L. R. 3 H. L. 85). The next position at- 
tempted to be supported was the inability of 
a foreign court to dissolve a marriage on any 
ground not recognized by English law. 





Harvey v. Farne (1883), (8 App. Cas. 43; 
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5 Rul. Cas. 703), gave a deathblow to that 
theory. Then came a curious current of 
guast authorities to the effect that in addi- 
tion to jurisdiction arising from the fact of 
the spouses having their domicil of succession 
within the territory, the general law of na- 
tions recognizes that a concurrent and 
equally effective jurisdiction to divorce is 
created by the spouses’ residence within the 
territory of such permanence as to constitute 
what has been termed a “ matrimonial dom- 
icil,” although not of sufficient permanence 
to fix their true domicil there. As a typical 
instance we may take Niboyet v. Niboyet 
L.R.4P.1). A French man and an English 
woman were married at Gibraltar in 1856. 
In 1875 the husband went to Newcastle-on- 
Tyne, and continued to reside there till Oc- 
tober, 1876, when his wife filed a petition in 
the divorce division of the High Court of 
Justice in England, alleging adultery, coupled 
with desertion for two years and upwards. 
It was admitted that the respondent, being in 
the consular service of France, had never 
lost his domicil of origin. The Judge Ordi- 
nary, Sir Robert Phillimore, held that he had 
had no jurisdiction to dissolve the marriage. 
On appeal Lords Justices James and Cotton 
reversed his decision (Lord Justice Brett dis- 
senting). The main ground of the reversal 
was the opinion of the judges that before the 
English Divorce Act of 1857 became law the 
petitioner would have been entitled to sue 
her husband in the Bishop’s Court, although 
he was not domiciled in England, and to ask 
either for restitution of conjugal rights or for 
divorce a mensa ct thoro, and in either case 
for proper alimony; and consequently that, 
after the act of 1857 passed, jurisdiction in 
divorce might be exercised in the same cir- 
cumstances. The fallacy of the argument 
obviously lay in the word conseguently. Re- 
stitution of conjugal rights and divorce a 
mensa et thoro on the one hand, and dissolu- 
tion of marriage on the other are totally dif- 
ferent remedies, and it by no means follows 
that residence which will give jurisdiction as 





to the former should also suffice for the lat- 
ter.‘ Further evidence of the existence of 
the theory with which we are dealing will be 
found in the following cases: Brodie v. Bro- 
die (2 Swa. & Tr. 557); Shields v. Shields 
(15 Court Sess. Cas. 2d Ser. 142); Jack v. 
Jack (24 Court Sess. Cas. 2d Ser. 467), 
where it was formulated by Lord President 
Inglis, then the Lord Justice Clerk of Scot- 
land; and Hume v. Hume (ib. p. 1342), 
where the Scotch judges granted a decree of 
divorce for adultery to a wife whose husband 
had been in America for seventeen years, 
and was living with a woman whom he had 
married there. Side by side, however, with 
this stream of authorities there was a coun- 
ter current, proclaiming the necessity of 
domicil as a foundation of divorce, e.g. Man- 
ning v. Manning (L. R. 2 P. & D. 233), in 
which the Judge Ordinary dismissed a peti- 
tion of divorce at the instance of an Irish 
husband, upon the ground that he was not a 
bona fide resident in England. (Wilson v. 
Wilson, L. R. 2 P. & D. 435); and Ritt v. 
Ritt (4 Macq. App. Cas. 627), where the the- 
ory of domicil by mere permanence of resi- 
dence only escaped condemnation by the 
House of Lords because it was abandoned in 
argument by counsel at the bar. These 
authorities created a sufficient impression 
among the exponents of the theory to reduce 
Lord President Inglis’s description of it from 
the level of binding law in 1862 (Jack v. 
Jack, «bz supra) to that of matters of specu- 
lation in 1882 (Stavert v. Stavert, 9 Court 
Sess. Cas. 4th Ser. 529). Then came Le 
Mesurier v. Le Mesurier, an appeal to the 
Privy Council from the Supreme Court of 
Ceylon. The decision in this case is not 
technically binding on the English courts. 
But the tribunal which heard it, consisting 
of the Earl of Halsbury, Lord Watson, Lord 
Hobhouse, Lord Macnaghton, Lord Morris 
and Sir Richard Couch, was an exceptionally 
strong one, and it was in 1897 (S v. 


‘Probably this distinction survives the Le Mesurier 
case. See In re Tucker (1897), (Prob. 83). 
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with approval in the House of Lords. Mr. 
Le Mesurier, a member of the civil service 
of Ceylon, sued his wife for a divorce a vin- 
culo matrimonit in the District Court of 
Matara, in that colony, on the ground of her 
alleged adultery with three co-respondents. 
The marriage had been solemnized in Eng- 
land, none of the parties were domiciled in 
England, and, except the wife, none of the 
parties were resident Important 
questions of colonial law, which are irrele- 


there. 


vant for our present purpose, were raised by 
the appeal. But the chief point was whether 
the facts would give a court of divorce juris- 
diction to pronounce a decree which would 
by the general law of nations possess extra- 
territorial authority. The Privy Council held 
that they would not do so. 

The accepted doctrine must now be taken 
to be that no divorce is entitled to recogni- 
tion in another state under the rules of in- 
ternational law, unless the court which pro- 
nounced the decree of divorce had jurisdiction 
over the spouses by reason of the dona fide 
and permanent domicil of the spouses in the 
country to which the court belonged. The 
reasons in favor of this rule are admirably 
summed up by Lord Watson in the Le Me- 
surier case (bz supra, at pp. 538-541). 

It only remains to be added that the pro- 
ceedings in the foreign suit must have been 
in accordance with natural justice ; thus the 
respondent must have proper notice of the 
suit and opportunity of defence (Shaw vz. A. 
G. (1870), L. R. 2 P. & D. 156; Collis v. 
Hector, L. R. 19 Eq. 175); and the decree 
must be final and have been pronounced on 
the merits without fraud or collusion. (Shaw 
v. Gould, #2 supra ; Bonaparte v. Bonaparte 
(1892), Prob. 402). But if these conditions 
are complied with, a foreign decree of di- 
vorce cannot be impeached in English courts 
for a mere error of procedure, even by third 
parties in collateral proceedings, although 
the error was such as to make the judgment 
of the foreign court bad by the law of the 
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country where it was pronounced. (Pember- 
ton v. Hughes (1899), 68 L. J. Ch. 281). 

It will be observed that the rule laid down 
in the Le Mesurier case deals only with the 
condition necessary to create jurisdiction 
from the standpoint of international law. 
Jurisdiction exercised under the municipal 
law, contrary to international, would possess 
municipal authority. (See Green v. Green 
(1893), Prob. p.92). The question may yet 
arise in England in connection with decrees 
in India, where (Thornton v. Thornton 
(1886), 11 P. D. 176; Warter v. Warter 
(1890), 15 P. D. 152) residence creates di- 
vorce jurisdiction without domicil (Indian 
Divorce Act, 1869). Semdle, in such a 
case, the decree would have no international 
effect. A colonial law prohibiting the mar- 
riage of the guilty party, so long as the other 
remains unmarried, does not operate as a bar 
to marriage in England, where the guilty 
party has acquired a domicil there (Scott v. 
A. G. (1886), 11 P. D. 126). The ground 
of the decision was that the incapacity to 
marry, being imposed only on the guilty 
party, was penal in character, and as such 
inoperative out of the jurisdiction under 
which it was inflicted (see Ponsford v. John- 
son, 2 Blatch. 51); but the case is otherwise 
with regard to a prohibition imposed equally 
on both parties and constituting an integral 
part of the proceedings by which they are 
released from their incapacity to contract a 
fresh marriage, ¢,g. a rule that neither shall 
marry within six months of the final decree 
(Warter v. Warter, «bz supra), and as to pe- 
nal prohibitions see Huntington v. Attrill 
(1893), App. Cas. 150). Generally it may be 
said that a foreign decree of divorce possess- 
ing international validity has the same effect 
on the legal position of the parties as it 
would have under the law of their domicil. 
(See further Watts v. Shrimpton (1855), 21 
Beav. 97; Shaw v. Gould, «d2 supra, as to 
succession to real property). The American 
law is fully discussed in 5 Rul. Cas. at p. 
723, and 1 Bouvier, Law Dict. at p. 593. 
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The following points may be noted : 

(1) The jurisdiction rests on domicil for 
ernational purposes. (2 Bish. Mar. & D. 
52, 53.) (2) But the wife may have a 
domicil apart from her husband’s, and in 


int 
33 





such case either domicil is sufficient to found 


jurisdiction. (/6. § 55, n. 4), and see Pen- 
noyer v. Neff, (95 U. S. 714); Watkins v. 
Watkins, (125 Indiana, 163; 21 Am. St. 
Rep. 217.) As to effect on position of par- 
ties see 128 N. Y. 263; 92 Tenn. 697. 

— Lex. 





THE ATTORNEY 


, OR an attorney to have but a share in 
vituperation at large was a fate too good 

for him ; but Mr. William Woty put this right. 
Mr. William Woty’s is not one of the most 
famous names in English literature ; even the 
volumes of selections now pass him by un- 
heeded. He lives, perhaps, only by a chance 
reference in Boswell, as part owner of a mis- 
cellany to which the great Doctor contributed. 
But in his day he must have been well known, 
for when his poetical works, in two volumes, 
were published in 1770, by subscription 
(« All hail! Subscription! ’ Tis to thee we 
owe, The plenteous fruits, which from inven- 
tion grow”), more than 550 copies had been 
subscribed, and the list included names still 
well remembered. Dr. Johnson himself, is 
there, and so are James Boswell, Esq., Mr. 
Garrick, George Coleman, Esq., Mr. Atter- 
bury, Canon Seward, C. Phillips, and J. Phil- 
lips and Mrs. Harneck — perhaps the mother 
of the Jessamy bride. Now Mr. Woty mis- 
places no mercy in his judgment ; the attor- 
ney is a pettifogger, and the pettifogger he 
proceeds, in a borrowed strain, to depict :— 


THE PETTIFOGGER. 
WRITTEN IN WESTMINSTER 
THE LONG VACATION. 


A PARODY HALL IN 


The Courts are shut — departed ev’ry judge, 
Each greedy lawyer gripes his double fee, 
In doleful mood the suitors homeward trudge 
And leave the hall to silence and to me. 


* By E. V. B. Christian in “The Law Magazine and 





Review.” 


IN THE POETS.* 


Now not a barrister attracts the sight, 
And all the dome a solemn stillness holds, 
Save at the entrance, where with all her might 
The guean of apples at the porter scolds. 


Save that at fives a group of wrangling boys 
At intervals pursue the bounding ball, 

Make Henderson,* the studious, damn their noise 
When batt’ring the plaster from the wall. 


From ev’ry court with ev’ry virtue crown’d, 
Where many get and many lose their bread, 

Elsewhere to squabble, puzzle and confound, 
Attornies — clerks — and counsel — all are fled. 


Contending fools, too stubborn to agree, 
The good fat Client (name forever dear), 
The long-drawn brief, and spirit-stirring fee, 
No more, ’till Michaelmas, shall send them here. 
* * ~ * * * * 
Some ghost of Jefferies will this floor parade, 
Some daring pettifogger, stern of brow, 
Who might have done due honor to the spade, 
Whirl’d the tough flail, or grasp’d the peaceful 
plough. 


The upstart thing some useful trade to learn, 
By far more suited to his shallow head. 

Some trade, by which he might have known to earn, 
With honest industry, his daily bread. 


False pride forbade; nor to himself alone 
Confines his views, but to his son extends ; 
Forbade the youth, to quirks already prone, 
To mind the means, so he could gain the ends. 


Forbade to bind him, prentice to a trade, 
Behind a compter all the day to stand, 

His birth by work mechanic to degrade, 
Or wait on customers with cap in hand. 


2 An author and bookseller there. 
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Far from the worthy members of the law, 
A rogue in grain, he ever kept aloof ; 

From learn’d bum-bailiff learn’d his briefs to draw, 
And where he could not find, he coin’d a proof. 


Yet doth this wretch, illiterate as proud, 
With low-life homage, low-life bus’ness meet, 
And pick the pockets of th’ unhappy crowd, 
Mur’d in the Compters, Newgate, and the Fleet. 


Bound by their creditors in durance fast! 
In plaintive murmurs they bewail their fate, 
And many an eager, wistful eye they cast, 
Whene’er the turnkey opes and shuts the gate. 


For who to dull imprisonment a prey, 
The pleasing thoughts of freedom e’er resigned, 
From home, from wife, from children dragg’d away, 
Nor cast one longing, lingering look behind. 


Some sharp Attorney must the captive hire, 
Who knows each secret winding of the laws, 

Some previous fees th’ attorney will require, 
Before he ventures to conduct his cause. 


For you, who traverse up and down this shrine, 
And lounge, and saunter at your wonted rate, 
If in some future chat with arch design, 
Some wag should ask this pettifogger’s fate 


In sneering mood some brother quill may say, 
“ I’ve seen him oft at alehouse table sit, 

Brushing with dirty hands the crumbs away, 
And eye the mutton roasting on the spit. 


«“ There in the snug warm corner of the bench 
Part stain’d with grease, and part defil’d with beer, 
His thirst with cooling porter would he quench, 
And bend his noddle o’er the gazetteer. 


“ Hard by yon steps, now grinning as in scorn, 
Mutt’ring his oaths and quibbles would he stand, 
Now hanging down his pate, like one forlorn, 
As if some dread commitment was at hand. 


‘One morn I miss’d him in this custom’d Hall, 
And at the Oak,' where he was wont to be, 

His clerk came down and answer’d to my call, 
But by yon steps, nor at the Oak was he. 


“ The next I heard (oh melancholy tale ! 
On our profession what a foul reproach ! 
That he for forgery was confin’d in jail, 
And dragg’d (oh shameful! ) there without a coach.” 


? The Royal Oak, a public house near the Hall. 





HIS CHARACTER. 
Vulture, the arrant’st rascal upon earth, 
At length is caught and into Newgate thrown. 
Fair honesty disclaim’d him at his birth, 
And villainy confess’d him for her own. 


Grown old in sin, at no one crime dismay’d, 
’Gainst Nature’s cries he arm’d his callous heart; 
For when his father was to death convey’d, 
He growl’d — and damn’d the slowness of the cart. 


Jack Ketch, to show his duty to his friend, 
Will soon confirm it with the strongest tie, 

But on such ties what mortal would depend. 
A rogue he liv’d, and like a rogue he’ll die. 


Now prest with guilt, he feels its sharpest sting, 
Great his transgressions, and but small his hope, 
He gave the sheriff (all he had) a ring, 
He gain’d from justice (all he fear’d) a rope. 


No farther seek his vices to disclose, 

But leave the culprit to his dark abode, 
There let him rest, till breaking his repose 

The hangman summons him to Tyburn road. 


The attorney was dirty, illiterate, poor, a 
rogue in grain; but to say this was not 
enough. Mr. Woty felt so strongly on the 
theme that he lavished upon it an illustra- 
tion—the only one in the volume—and the 
poem concludes with a rough drawing of the 
gallows. 

The last thirty years of the eighteenth 
century are rich in references to the profes- 
sion. This was, indeed, the period when 
popular attention was first effectively directed 
to its affairs. Earlier attempts at regulation 
had been only partially and temporarily suc- 
cessful, but the Act of 1734 had reduced the 
body to small and manageable dimensions 
and laid the foundation of modern rules af- 
fecting the class. After nearly half a cen- 
tury’s experience of its work, further changes 
were seen to be necessary. The better men 
in the profession were petitioning Parliament 
to take steps to exclude from it men unquali- 
fied by lack of education or character. Of 
external critics the judges were amongst the 
most severe, and the attorneys, once the fav- 
orites of the courts, now had little chance of 
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success there. The very highwaymen were 
like-minded, if one may trust a modern inter- 
preter. “I had no more liking for Baver- 
stock,” says Mr. Marriott Watson’s hero, 
Dick Ryder, ' “than I should spend upon an 
Attorney, save that he was a fellow of spirit.” 
The poets, then, only followed a fashion when 
they wrote as did Mr. Woty. The full- 
blooded denunciation of attorneys by the 
gentleman who concealed himself under the 
name of “Expertus” doubtless represents 
fairly the general feeling. “The Lawyers,” 
a poem, which has survived only in Zhe 
Muses’ Mirror? is set “to the tune of the 


Georgians.” 


’ 


Of all the professions on the Globe, 

The coifed gown and scarlet robe 
Most mis’ry do create ; 

Instead of soothing down your cares, 

They serve but to perplex affairs, 
And bring them to debate. 


Whether your cause be good or bad, 
Whilst there is money to be had, 
They'll still your suit maintain * 
It is the bus’ness of their life 
’Twixt greatest friends to stir up strife 
Whose quarrels are their gain. 


There are such quibbles and such quirks 
Between attorneys and their clerks, 
Their clients to confound : 
That all their study, day and night, 
Is to make wrong appear like right, 
And ring the changes round. 


Since lawyers are such common pests, 
Avoid them as you would the nests 
Of hornets nearly flown ; 
And whilst you live, beware of law, 
It is the hungry lion’s paw 
That tears the flesh from bone. 


But hold, my muse, let’s not run on 
As if we never would have done, 
But seek what to defend: 
Oh, yes! (in justice be it said) 
They will (when all their fees are paid) 
A ref’rence recommend. 


* Galloping Dick, p. 174. 





* Vol. I., p. rit (A. D. 1778). 


It is of interest to learn that the art of 
“smashing the lists,” the practice of com- 
pelling litigants to compromise, or refer to 
arbitration, cases which it would be tedious 
to try, was known so long ago as 1778. 

It is pleasant for the professional reader 
to turn aside from the main current of de- 
nunciation to an eddy of song where the at- 
torney receives only good humored censure. 
This is in no less desirable a place than Gold- 
smith’s “ Retaliation.” (1774.) 

Mr. Hickey,—‘“an eminent Irish attor- 
ney,’ Professor Masson tells us,—is the 
capon of that excellent feast at which Gar- 
rick was the salad and Burke was “tongue 
with the garnish of brains.” However emi- 
nent in his day, Mr. Hickey must be ac- 
counted fortunate in having acquired immor- 
tality in such goodly company. He was 
perhaps “a mere ordinary man,” without pre- 
tensions to genius; he wrote nothing save his 
briefs and cognovits, but he obtained by acci- 
dent a wider fame than some more eminent 
contemporaries, because though not the rose 
he dwelt near it. His portrait stands at full 
length between those of Garrick and Rey- 
nolds. 


Here Hickey reclines, a most blunt pleasant creature, 
And slander itself must allow him good nature ; 

He cherished his friend, and he relished a bumper ; 
Yet one fault he had, and that one was a thumper. 
Perhaps you may ask if the man was a miser ; 

I answer, No, no; for he always was wiser. 

Too courteous, perhaps, or obligingly flat? 

His very worst foe can’t accuse him of that. 
Perhaps he confided in men as they go, 

And so was too foolishly honest? Ah no! 

Then what was his failing? come tell it, and burn ye, 
It was — could he help it? —a special Attorney. 


The indictment is here perhaps less accu- 
rately expressed than in the other counts. 
To be a special attorney — to be appointed 
by a power of attorney to represent a friend 
—might happen to any man; but to be a 
general attorney, an attorney-at-law, is a 
graver offence, and it was this of which 
Hickey was guilty. Little else is known 
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against him. Like all men who did not suf- 
ficiently revere Dr. Goldsmith, he incurred 
the displeasure of John Forster. Gold- 
smith’s excursion to Paris in 1770, we are 
told, was not made more agreeable to Gold- 


smith by an unexpected addition to the party | 


in the person of Mr. Hickey — whose habit 
of coarse raillery was apt to be indulged too 
freely at Goldsmith’s expense.‘ But even 
Mr. Forster admits that once, at least, Mr. 
Hickey told the truth. “Goldsmith sturdily 
maintained that a certain distance from one 
of the fountains at Versailles was within 
reach of a leap, and tumbled into the water 
in his attempt to establish that position.” 
With that story Mr. Hickey passes from our 
view. He was fortunate in his friend. 

The name of another attorney who stirred 
the muse has been mercifully withheld. 
From An Asylum for Fugitive Pieces,? we 
learn that David Garrick, Esq., some years 
ago, had occasion to file a bill in the Court 
of Chancery against an attorney at Hamp- 
ton, to set aside an agreement surreptitiously 
obtained for the purchase of a house there ; 
and while the late Edmund Haskins, Esq., 
was preparing the draft of the bill, Mr. 
Garrick wrote him the following lines : — 


To HIS COUNSELLOR AND FRIEND, EDMUND Hos- 

KINS, Esq., Tom Foo. SENDS GREETING. 

On your care must depend the success of my suit; 

The contest, I mean, ’ bout the house in dispute, 

Remember, my friend, an Attorney’s my foe, 

And the worst of his tribe, though the best are 
$O-SO. 

In law as in life, I know well ’tis a rule, 

That a knave will be ever too hard for a fool ; 

To which rule one exception your client implores, 

That a fool may for once turn a knave out of 
doors. 


One cannot be surprised at the vehemence 
of Garrick’s detestation. For a litigant to 
dislike his opponent’s attorney, at least as 
much as his opponent, is a common case ; 
but when opponent and attorney are com- 


' The Life and Times of Oliver Goldsmith, II., 220. 
2p. 65. 





bined ineone person, one must look for a 
breach of the peace and may be well content 
to escape with an epigram. That he should 
think the attorney whom he sued “the worst 
of his tribe”’ was natural; that he should 
think the best but so-so was a little ungrate- 
ful to Sir John Hawkins, who had been at 
some pains to secure his admission to the 
Club, and even inspired Garrick’s successful 
appeal to the Chancellor in this very matter. 
Garrick had happened to mention to Sir John 
the events by which he thought he saw him- 
self deprived of opportunity to purchase a 
house he wanted, without hope or remedy. 
Sir John informed him of a similar case in 
which equity had interfered, looked up the 
report, and gave Garrick a note of it. This 
Garrick apparently mislaid, and on the eve 
of trial Sir John, again appealed to, obtained 
the volume containing the report, waited at 
the theatre and handed it to Garrick to give 
to his solicitor. And Garrick not only for- 
got in his rhymes what he owed to this 
friendly attorney, but omitted for months to 
let his friend know the result of the suit!‘ 
But attorneys in the times of the Georges 
were a mark for all shafts. It is a little hard 
to see why; they were poor enough to be 
liked. Yet the Rev. Mr. Bramston in his 
Art of Politics notes with approval that, 


Now wholesome laws young senators bring in, 
’Gainst goals, attorneys, bribery and gin. 


Dr. Johnson in the perils of the city he loved, 
noted that “here the fell attorney prowls for 
prey.” Erskine declared to Boswell that he 
loved him “more than attorneys love by 
cheats to thrive.” Churchill, writing ten 
years before Goldsmith devised his “ Retalia- 
tion,” congratulated Warburton, Bishop of 
Gloucester, on giving up thoughts of the 
law. 


But you, my lord, renounced attorneyship 
With better purpose and more noble aim, 
And wisely played a more substantial game. 


* Hawkins’ Life of Johnson, 2d Edition, p. 437. 
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THE MILITARY COMMISSION IN THE PHILIPPINE ISLANDS. 


By Lizut. M. A. HILDRETH, IST. 


( N the 13th of August, 1898, Manila, 

the capital of the Philippines, was sur- 
rendered to the American authorities. Major 
General Merritt immediately placed the city 
under martial law, and in his proclamation 
guaranteed to the inhabitants, the protection 
of life, liberty and property. 

At the time of the surrender, it was not 
known that hostilities had been suspended 
by the protocol executed by the two govern- 
ments, but however, if known could have 
made little if any difference for, by the terms 
of the truce, the government of the United 
States was to occupy and hold “the city, bay 
and harbor of Manila, pending the conclusion 
of a treaty of peace which should determine 
the control, disposition and government of 
the Philippines.” There was, therefore, an 
obligation on the part of the government of 
the United States, to protect property and 
life, and for the purpose of punishing crime 
it became necessary to institute Courts with- 
in the domain of martial law. The Spanish 
Courts both civil and criminal had ceased to 
perform any of their functions. General Otis 
organized Provost Courts for the punishment 
of misdemeanors and petty offences. For the 
trial of felonies, a military commission was or- 
ganized, of whose work this article is a brief 
history. It was appointed by virtue of the 
following order : 


HEADQUARTERS DEPARTMENT OF THE 
PACIFIC AND EIGHTH ARMY CORPS. 
MANILA, P. I. October 12th, 1898. 
( Extract. ) 


4.—A Military Commission is appointed to 
meet at the headquarters of the Provost Marshal 
General, at 10 o’clock, a.M., Tuesday the 18th 
day of October, 1898, or as soon thereafter as 
practicable, for the trial of such persons as may 
be properly brought before it. 





N. D. U. S. V. JupGE—ApvocaTE. 


Detail for the Commission: 


1. Colonel J. F. Smith, 1st California Volun- 
teer Infantry. 

2. Lieutenant Colonel C. M. Moses, 1st Col- 
orado Volunteer Infantry. 

3. Major J. M. Stotsenburg, 1st Nebraska 
Volunteer Infantry. 

4. Major C. U. Gantenbein, 2d Oregon Vol- 
unteer Infantry. 

5. Captain E. B. Pratt, 23d U. S. Infantry. 

6. First Lieutenant L. P. Sanders, 1st Mon- 
tana Volunteer Infantry. Second Lieutenant 
M. A. Hildreth, 1st North Dakota Volunteer 
Infantry, Judge-Advocate. 

The Commission is authorized to sit at such 
other places as may be designated by the Prov- 
ost Marshal General as convenient for the dis- 
patch of business and without regard to hours. 

* * * * * * 
By COMMAND OF Major GENERAL OTIS: 
Tuomas H. Barry, 
Assistant Adjutant General. 


The commission was composed of some 
of the best legal material in the Eighth Army 
Corps. At its head was Colonel James F, 
Smith of the 1st California, U. S. V., a fine 
officer, an able lawyer and member of the 
Bar of San Francisco, and a most excellent 
man. 
Commission with a dignity and urbanity which 
would have done credit to an English Chan- 
His services in the Philippines have 


He presided over the sessions of the 


cellor. 
been greatly appreciated, for he was made a 
Brigadier General, and, later, Military Gov- 
ernor of the Island of Negros, where he has 
continued to merit the approbation of Gen- 
eral Otis, as well as to have won the respect 
and confidence of the inhabitants of the ter- 
ritory. 

Lieutenant Colonel Moses of the Ist Col- 
orado, U. S. V., was a man of excellent judg- 


ment. Though not of legal training, he 
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possessed the most valuable attribute of judi- 
cial knowledge, — the power to see both sides 
of a question at the same time. 

Major Stotsenburg of the Ist Nebraska, 
U. S. V., was a graduate at West Point of 
the class of 1877;-a post-graduate at Fort 
Leavenworth. Promoted to the Colonelcy 
of his regiment, he fell at the head of his 
brave soldiers, April 23, 1899, at Quinguay, 
Luzon, with these words which were a fair 
index of the man, “ Push on, never mind me.” 
He was an officer of merit; dignified, ¢ourt- 
eous and brave. 

Major C. U. Gantenbein of the 2d Oregon, 
U. S. V., was the Lord Mansfield of the 
commission. He possesses a fine judicial 
temperament, a thorough knowledge of the 
law, and made a most excellent member. He 
has recently been greatly honored by having 
been appointed by the governor of his state, 
Adjutant General. 

Captain Pratt of the 23d United States 
Infantry, was another regular army officer 
who added much to the dignity of the com- 
mission in his thorough knowlédge of mili- 
tary procedure. 

The junior member of the commission was 
Captain Sanders of the 1st Montana, U.S. V., 
a graduate of Harvard Law school, who was 
prevented much against his wishes from see- 
ing active service on the firing line by reason 
of his assignment as aid upon the staff of 
General Otis. 

The commission commenced its labors in 
the early part of October, and were in almost 
continuous session down to the time of the 
Filipino outbreak in February, and proceeded 
to try many cases, including murder, rape, 
conspiracy, and embezzlement in violation of 
the laws of war, and seditious libel. As Gen- 
eral Otis well says in his report to the Ad- 
jutant General of the Army, “ This period 
was one of plotting in the interests of the 
insurgent cause, and men of every nationality 
appeared to be engaged in questionable en- 
terprises promising individual gain.” 

In all of these cases, the accused were 





given the opportunity to prepare their re- 
spective defences, permitted fo have Ameri- 
can lawyers, officers from the army, detailed 
as their counsel, who in every instance most 
loyally and ably defended their clients, and 
discharged their irksome duties with a faith- 
fulness and zeal which is ever characteristic 
of the American Bar. 

The accused produced their witnesses, and 
cross-examined those on the part of the pros- 
ecution. In fact the entire conduct of these 
trials partook largely of the procedure in our 
own Courts of Justice. 

The proceedings were novel to the many 
inhabitants of Manila. Crowds of Filipinos, 
Spanish mestizos, and Chinese, thronged the 
rooms of the Intendencia where the commis- 
sion held its sessions, to witness these trials. 
The dignified body of officers listening pa- 
tiently to the testimony, —the intensity of a 
Spanish witness who was determined to tell 
the truth, lent an interest to the scene which 
impressed upon those who were present that 
justice was being administered along differ- 
ent lines than those to which they were 
formerly accustomed. 

One of the most important cases that was 
tried by the commission was that of three 
Spanish officers upon the following charges: 
Conspiracy in violation of the laws of war; 
embezzlement in violation of the laws of war. 
These officials had charge of the public prison 
in Manila. One of them was known as the 
Inspector of Prisons; the other as Captain 
of Prisons, and the third was the Adjutant. 
Their trial commenced on the 22d of No- 
vember and lasted for a period of twenty-six 
The result had a beneficial effect 
upon the community at large. One of them 
was acquitted; two convicted and_ fined 
$2,500 in gold each and sentenced to im- 
prisonment at hard labor for three years, 
which term was subsequently reduced to six 
months. 

When the United States took possession 
of the public buildings of the city of Manila, 
they left in charge of them, many Spanish 


days. 
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military officials. The three accused in 
charge of the Presidio de Manila had in their 
hands on the 13th day of August, $21,000 
of Mexican currency. The articles of capit- 
ulation provided “that all public funds should 
be turned over to the United States as cap- 
tured property.” By a system which was 
unique in many of its plans, the three officials 
proceeded to make way with the $21,000 in 
a manner which, as developed by the evi- 
dence, threw much light on why Spain is a 
bankrupt nation. The evidence disclosed 
amongst other things that on the morning of 
the 13th of August, the three officials had 
concluded that the money which was at the 
prison was too much to be left to the Amer- 
icanos, and too great to be returned to Spain, 
consequently they proceeded to make a divi- 
sion of it. Their method of showing that 
this large fund had been absorbed was first 
by raising bills that were presented for sup- 
plies furnished the inmates of the prison. A 
Chinaman who had done business for these 
officials for years testified that he had re- 
ceipted a bill for fifteen hundred cavans of 
rice, when in truth he had furnished only 
one hundred and fifty cavans. He said 
his contract required him to sign all bills, 
whether right or wrong, presented by the 
Adjutant. 

The inmates of the prison were mustered 
for clothing. It was estimated that $4,500 
were needed to properly clothe the convicts 
and put them in decent appearance for the 
American authorities. Consequently a bill 
purporting to be signed by a Chinese mer- 
chant for $4,500 worth of clothing was pre- 
pared, allowed, properly audited and paid. 
The Chinaman testified he had never owned 
$400 worth of clothing in his life. When 
a convict was discharged from the prison, 
he was allowed a small sum as a starter 
again in life. It appeared that there were the 
names of over two hundred people on this 
roll who had been allowed this starter, many 
of whom were long since dead, and that all 
bills were raised though not a dollar’s worth 





of supplies were furnished to the prison. 
Here was forgery on a large scale. 

Each of the accused went upon the stand 
and testified in his own behalf. Jose Ruiz 
who was a nephew of a former Minister of 
War of Spain, admitted that the item of 
$4,500 was divided amongst all three, but 
denied any further complicity in the crime. 
The theory of the defence raised a nice ques- 
tion of law. They maintained that the 
United States government never became the 
owners of the property in question. That 
the terms of the Protocol simply provided 
that the United States should hold posses- 
sion of Manila, and the title to the money 
never passed to this government. There- 
fore, all evidence on the part of the three 
officials was directed to establishing from a 
general denial of guilt, that everything they 
did, even though criminal, was not subject to 
any action on the part of the American au- 
thorities, because the United States had no 
right to the property in question. 

Fairly stated their defense was, that while 
they might have committed a crime against 
the government of Spain, they had not com- 
mitted any act over which the United States 
had any right to proceed. Major Fraine of 
the 1st North Dakota, U. S. V., Captain 
Eager of the 1st Nebraska, U. S. V., Lieu- 
tenant West of the Ist California, U. S. V., 
and Captain Chavarre of the Spanish army, 
who appeared as counsel for the prisoners, 
argued with great zeal in support of these 
contentions. The commission, however, took 
the view: First, that the accused held the 
money in trust ; second, that the title passed 
to the United States by virtue of the arti- 
cles of capitulation ; third, that they vio- 
lated the common law of war in agreeing to 
steal the money in question, and having stolen 
it, were guilty of embezzlement. 

The conviction of Zoreta by the commis- 
sion excited much feeling amongst the citi- 
zens and residents of Manila. Strong pres- 
sure was brought to bear upon General Otis 
to set aside the findings of the commission 
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and to liberate him. Innumerable petitions 
were signed headed by the Archbishop of 
Manila praying for his release as his term of 
imprisonment had nearly expired. Upon 
the payment of his fine of $2,500 in gold, he 
was discharged and soon sailed for Spain. 
Ruiz still remains in confinement. It is said 
that he prefers to stay in Manila rather than 
go back and face a Spanish court martial. 

The trial of the Spanish newspaper editor, 
Antonio Hidalgo, for seditious libel in vio- 
lation of the laws of war, was an exceedingly 
important case. The accused published 
many articles reflecting upon the American 
authorities and upon General Otis’s manage- 
ment of matters in the Islands. He was 
defended by Captain Eager of the Ist Ne- 
braska, U. S. V., an officer of merit, anda 
lawyer of marked ability who rose to the 
rank of Lieutenant Colonel before he was 
mustered out of the service. He made a 
most eloquent defense for the accused, who 
was found guilty, sentenced to pay a fine of 
$500 in gold coin of the United States, — 
“that he be placed and kept outside of the 
lines of the territory now occupied by and 
within and under the jurisdiction of the mili- 
tary forces of the United States, and that 
the press, type, furniture, material, and all 
appurtenances of the printing office of La 
Voz Espanola be confiscated and sold for the 
use and benefit of the United States.” Gen- 
eral Otis upon a petition that was signed by 
the foreign consuls and leading residents of 
Manila, mitigated the sentence so much as 
related to confiscation of property and to the 
deportation beyond the lines occupied by the 
military forces of the United States. The 
fine was reduced to $250. It was subse- 
quently paid and Hidalgo was released. The 
newspapers stopped their abuse which at the 
time was coarse and vulgar, and reflected 
severely on General Otis’s course which 
any impartial person is bound to acknow- 
ledge has been one of ability and wise ad- 
ministration. 

The trial of the cases was a novel scene 





not only to the inhabitants, but to the Span- 
ish lawyers, judges and clergy, most of 
whom knew little or nothing of the methods 
of American courts or the administration of 
justice in accordance with our procedure. 
The commission was pre-eminently judicial. 
On doubtful questions they invariably ruled 
in favor of the accused. On one occasion 
the commission refused to follow the Com- 
mon Law rule that upon the trial of the hus- 
band, the wife could not be a witness either 
for or against him. They held that inas- 
much as the rule had been abrogated in most 
States of the Union, and that as the Philip- 
pines were nearer California which was a 
Code state and would no doubt form a part 
of that judicial district, that they would over- 
rule the objection of the Judge Advocate and 
permit the accused to testify. This decision 
and a subsequent acquittal of Amerych gave 
the Spaniards great confidence in the impar- 
tiality and integrity of the commission. 

Many persons are of the opinion that the 
exercise of martial law is a species of govern- 
ment little short of tyranny. This is not 
true. Martial law has its limits. As was 
well said by Mr. Justice Blackburn in his 
famous charge in the Jamaica case, “ Al- 
though martial law dispenses with the forms 
and delays which appertain to the ordinary 
criminal jurisprudence, it does not, therefore, 
authorize or sanction every deed assumed to 
be done in its name. It stops far short of 
that. For if it did not, lawless men, under 
color of and putting forward the pretence of 
authority, might commit acts abhorrent to 
every principle of humanity. They might 
gratify malice and revenge, hatred and ill- 
will, lust and rapacity. They might perpe- 
trate deeds from which the sun would hide 
its face. No greater error exists than to sup- 
pose that the subjecting of a district to the 
military power authorizes excess on the part 
of those who administer that power.” 

All the records and proceedings in these 
various cases have been preserved, filed in 
the office of the Judge Advocate General at 
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Washington where they undoubtedly will 
form a portion at least of the internal history 
of Manila and of the Philippine Islands. 

The military commission as a war court is 
very old, and is well known to the historian. 
Major André was tried by a military com- 
mission composed of fourteen officers of the 
army, of which General Nathaniel Greene 
was the President. Jackson made use of 
them when he was fighting the Indians in 
Florida. Scott found them a valuable ad- 
junct while governing and controlling Mex- 
ico. During the great rebellion, hundreds 
of cases were tried by these tribunals and 
the decisions of our highest courts became 
involved. But now it is very well settled, 
First, That a military commission is a tri- 
bunal which rests upon, is governed by, and 
derives its power and authority from martial 
law. (Dynes v. Hoover, 61 U.S. (15 I. ed.) 
843 ; Ex parte Vallandigham, 1 Wall. 243.) 





Second, a military commission has jurisdic- 
tion upon the theater of actual war. It rests 
fundamentally upon the fact that martial law 
has been declared, and there can be no mar- 
tial law except such as may arise from civil 
war, foreign invasion, or the theater of actual 
military operation, when war actually pre- 
vails, as when there is no power left but the 
military power, and civil. courts and_instru- 
mentalities for administering justice are 
closed. Such was the decision in the Su- 
preme Court of the United States in the 
great case of Ex parte Milligan (Book 18, 
L. ed. 281). This case forms a valuable 
precedent as it clearly draws the line as to 
when martial law begins and ends. It set- 
tled for. all time to come the right of trial 
by jury, and struck a blow at the unlawful 
use and abuse of military commissions where 
courts were open and the necessity for martial 
law did not exist. 





THE DISCOVERY OF THE PANDECTS. 


HE revival of the study of the civil law 
_ of Rome towards the beginning of the 
twelfth century is, without question, one of 
the most memorable circumstances in the 
history of modern Europe. Throughout a 
very considerable portion of Europe, the civil 
law was admitted as of direct authority ; and 
even in those countries where it was made 
subservient to the existing national legisla- 
tion, it was appealed to generally as a guide, 
if not as a rule, in cases for which the muni- 
cipal laws had made no provision. There is, 
perhaps, no circumstance connected with the 
renovation of the civil law more remarkable 
than the rapidity with which it was adopted, 
and as it were, became naturalized, among 
the very nations where it had for some cen- 
turies past been gradually falling into com- 
parative disuse and oblivion. 
During the long period of darkness and 
barbarism which had succeeded the subver- 





sion of the Roman empire, the most valuable 
and authentic monuments of its jurisprudence 
had disappeared. Fragments of the Roman 
legislation were indeed extant, and in some 
instances obtained the force of law ; in many 
more preserved the authority of custom. 
The Burgundians, the Goths, and the Visi- 
goths, on establishing themselves in the 
South of Europe, had retained a portion of 
the laws and institutions previously in use 
among such of the imperial possessions as 
they had subjugated. The compilations 
known by the titles of Breviarium Aniani 
and Liber Responsorum Papiniani, both pub- 
lished at the beginning of the sixth century 
(the former, as it is supposed, by order of 
Gundebald, King of the Burgundians; the 
latter by that of Alaric, King of the Visi- 
goths), are ascertained to have been in great 
part made up of extracts from the codes of 
Gregorius and Hermogenes, and Theodosius, 
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mingled with such scraps of the works of 
certain celebrated Roman jurisconsults as 
these barbarian lawgivers had the means or 
the judgment to incorporate with them, and 
adapted to the alterations already effected in 
the government, and institutions of the van- 
quished countries. The edict of Theodoric 
also, which was published about the same 
time, retained many traces, though by no 
means so strong or so definite as the Brevia- 
rium, of the Roman jurisprudence. But 
since the period when these rude medleys of 
legislation had been first promulgated, the 
doctrines of the feudal system had attained 
such a luxuriant growth as, in great measure, 
to choke up or eradicate whatever principles 
or institutions may have been transplanted 
from the ancient laws of Rome. 

It has sometimes been hastily and incon- 
siderately advanced, that all the traces of the 
civil law had absolutely disappeared, after 
the general irruption of the barbarians into 
the Roman territory. But this opinion is 
refuted by the best historical testimony. 
The Roman law, incorporated and amalga- 
mated with that of the German nations, prob- 
ably maintained its influence as prescriptive 
custom, after its immediate authority, as de- 
rived from the codes of Alaric and the other 
barbarian legislators, had ceased to be either 
respected or acknowledged. Some shocks 
it undoubtedly received from the feudal sys- 
tem ; and, indeed, it is sufficiently evident 
that, in those cases where one was found in- 
compatible with the other, the ancient law 
must have been forced to give way; but 
(except in the West Gothic empire, where it 
was expressly annulled) its general validity 
was never directly impugned. That some 
portion of it, therefore, and probably a very 
considerable one, sunk into desuetude, is a 
fact to be attributed solely to the gradual 
innovations introduced by other systems, and 
to the effects of time, which in these unlettered 
ages, often consigned mere acts of positive 
legislation to rapid and premature neglect. 

If it could be admitted that the civil law 





of Rome had fallen into complete disuse be- 
fore the beginning of the twelfth century, it 
would follow almost as a necessary conse- 
quence that the study of it must have been 
altogether laid aside ; and accordingly those 
who believe in the absolute extinction of the 
Roman jurisprudence can have no difficulty 
in giving credit to the accounts which repre- 
sent it as wholly unknown to the learned, 
until the discovery of the Pandects of Jus- 
tinian. But independent of the fact that the 
authority of the Roman law was never wholly 
invalidated, and of the inference which may 
thence be drawn that the study of it was 
never wholly neglected, there is very satis- 
factory evidence to disprove such a supposi- 
tion. In Savigny’s learned and elaborate 
history of the Roman law during the Middle 
Ages, several testimonies are collected, which 
show that the study was prosecuted in dif- 
ferent schools of Western Europe, in Eng- 
land as well as elsewhere, and, among other 
places, at York, between the seventh and 
eleventh centuries. There are also traces to 
be found of a school at law which existed at 
Ravenna in the eleventh century, and which 
Savigny not only conjectures to have been 
the same establishment afterwards so cele- 
brated at Bologna, but to be identical with 
the law school organized by Justinian at 
Rome, whence, indeed, a writer of the thir- 
teenth century named Odofredus expressly 
declares it to have been transferred. But, 
however this may be, it is very certain that 
for some time previous to the epoch when 
the Pandects are supposed to have been 
brought to light, the University of Bologna 
had boasted its professors of civil law. One 
Pepo, of whom little is known but the name, 
is said to have delivered his lectures there 
towards the beginning of the twelfth cen- 
tury ; and his successor or contemporary, the 
celebrated Irnerius, who has been honored 
with the epithets of “ z//uwminator et lucerna 
juris,” is known to have attracted thither a 
considerable number of students at least as 
early as the year 1125. The canonists also 





The Discovery of the Pandects. 


185 





of the same period availed themselves of the 
writings of the ancient civilians ; and the 
Decretum Canonum, compiled by Ivo of 
Chartres, which is the earliest work of im- 
portance extant on the subject of canon law, 
makes specific mention of the remodelled 
system of Justinian; and even in the pre- 
ceding century the attention of the learned 
had been particularly directed to his compil- 
ations by the publication of the work entitled 
“Petri Exceptiones Legum Romanorum,” 
which is entirely made up of extracts from 
them. The discovery of the Pandects, 
therefore, was rather the effect than the 
cause of the revival of the study of civil law. 

This memorable event is supposed to have 
taken place about the year 1135. That the 
Pandects were partially known before this 
period is a fact perfectly well authenticated ; 
but there is no reason to doubt that the par- 
ticular copy which was the means of bringing 
the work into general notice was first dis- 
covered, or rather that the discovery of it 
was first made public, some time in the early 
part of the twelfth century. There is not so 
much dispute concerning the period, as about 
the manner in which the work was brought 
to light. This, indeed, has given rise to 
much controversy. According to the popu- 
lar story, the precious manuscript was found 
by the soldiers of Lothaire the Second, at 
the sacking of the town of Amalfi, and, being 
rescued by them from the spoil, it was after- 
wards bestowed on the citizens of Pisa, as a 
reward for the assistance they had afforded to 
It is to be remarked, however, 
that the contemporary chroniclers, who have 
recorded the siege of Amalfi, make no men- 
tion whatever of the finding of a manuscript ; 
and, indeed, that the whole account appears, 
for the first time, in the work of a Pisan poet, 
who wrote fully two hundred years after the 
event. Thus it is evident that the testimony 
on which the story rests, if this be entitled 
at all to the name of testimony, is of the very 
weakest description. On the ground of 
probability, its support is stil more slight. For 


the besiegers. 





it can scarcely be credited that, amidst the 
plunder of a captured town, a barbarous and 
illiterate soldiery should have carefully pre- 
served from among the spoils what to them 
must have been nothing more than a mere 
bundle of parchment. It certainly is by no 
means improbable that the copy of the Pan- 
dects may have been brought to Pisa from 
Amalfi, since we know that the latter town, 
as well as the former, kept up some com- 
mercial intercourse with the East, whence, 
doubtless, the manuscript was originally im- 
ported ; but this must have happened before 
the siege. The more feasible supposition, 
however, appears to be that it was brought 
direct from Constantinople or elsewhere, and 
that it remained for some time, perhaps for 
centuries, forgotten there, until the reawak- 
ened interest and the more general know- 
ledge diffused by Irneriusand his disciples 
led to its discovery. 

The parchment on which it is written is 
of a peculiarly even texture and color; cir- 
cumstances that have occasioned the loss of 
the most precious relics of the wisdom of an- 
tiquity, since it was the common practice of 
those ignorant and barbarous ages to oblit- 
erate the characters thus transcribed, in order 
that the cleansed skin might receive the im- 
pression of some monkish legend or bulky 
treatise of scholastic divinity. Within com- 
paratively recent years, Cicero’s treatise, De 
Republica, some of the books of Livy, and 
other classical works, supposed to be lost,be- 
yond recovery, have been found lurking under 
certain barbarous productions of the Middle 
Ages which had been written on the same 
parchment ; and these codices palimpsesti, as 
they are called, have within the present cen- 
tury furnished to our very imperfect collec- 
tion of the works of the ancient lawyers the 
addition of the invaluable institutes of Gaius, 
besides some fragments of lesser note. Many 
of the works we now possess had remained 
for years, possibly ages, neglected and for- 
gotten among the voluminous parchments of 
convents and monasteries, simply because 
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the owners of them were ignorant of their 
value. Soon after the study of the civil law 
had, however, been resumed in Italy, several 
ancient treatises connected with it were 
brought to light, not always as newly discov- 
ered treasures, but as treasures of which the 
real worth had been then, for the first time, 
ascertained. 

When it is considered that the original 
works from which the materials of this com- 
pilation are for the most part lost, and that 
such as have been in some degree preserved, 
consist only of imperfect and disjointed frag- 
ments, the digest cannot fail to be viewed as 
a truly invaluable treasure, and the discovery 
of it as the most memorable event in the his- 
tory of modern jurisprudence. This accounts 
for the almost superstitious veneration in 
which the original copy, supposed to have 
been found at Amalfi, was invariably held. 
After the siege and capture of Pisa in 1406, 
it was transmitted to Florence, where it has 
ever since been preserved. It was formerly 
kept, hot in the usual depository for works 
of literature, but amongst the most choice 
jewels and treasures of the Grand Dukes of 
Tuscany ; and never submitted to the inspec- 
tion of the curious, but in the presence of the 
chief magistrate of the city, accompanied by 
a procession of monks bearing torches,.who 
all stood uncovered before it with the same 
reverence as if it had been an object of reli- 
gious worship. A special permission from the 
Grand Duke was long necessary in order to 
obtain a sight .of it; and even now that it 
has been removed to the Lorenzo-Medicean 
library, it can only be beheld by casual visit- 
ors through the glass case in which it is care- 
fully treasured. 

Independently of the peculiar circum- 
stances which originally gave to this particu- 





lar copy of the Pandects an impertance greater 
than it possessed, it unquestionably remains 
to this day the most valuable existing docu- 
ment connected with the civil law. Numer- 
ous faults, occasioned by the ignorance or 
negligence of the copyist, have been detected 
in it ; but its antiquity and its general correct- 
ness must, nevertheless, always entitle it to 
claim a greater degree of authority than any 
other of the editions of the same work, which, 
indeed, have probably all been directly or in- 
directly transcribed from it. In all cases of 
disputed text, the Florentine manuscript has 
been invariably appealed to for decision ; and 
some of the learned have not hesitated to 
account it one of the most memorable and 
fortunate events of their life that it has been 
their lot to catch even a hasty glimpse of it. 
The most illustrious civilian of the sixteenth 
century, Cujacius, offered to furnish a de- 
posit of 2,000 crowns of gold (a sum equiva- 
lent to £1,200 of our money), together with 
the security of the Duke of Savoy, in order 
to obtain the loan of it during a few months ; 
and, it is said, that to the end of his life he 
constantly regretted the failure of this appli- 
cation, which Cosmo the First is supposed 
to have refused, partly in the hope that so 
celebrated a lawyer might thereby be induced 
to fix his residence at Florence. 

Although the discovery of the Pandects 
has incorrectly been represented as the orig- 
inal cause which first occasioned the revival 
of the study of Roman law, yet there can be 
little doubt that it lent a new and powerful 
impulse to the ardor of such as had already 
begun to cultivate an acquaintance with 4t ; 
and even induced many to embark in the 
same pursuit, who; without this stimulus, 
might never have devoted themselves to it. 

—TheLawTimes. 
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THE SUPREME COURT OF WEST VIRGINIA. 


By J. W. VANDERVORT OF 


EST Virginia was formed from the 
State of Virginia, June 20, 1863. 
It thus became a State in the midst of war, 
and its formation was a protest against the 
Rebellion by the loyal people of Virginia, 





west of the Allegheny Mountains, where the 
greater part of the 
State of West Vir- 
ginia lies. Its earli- 
er judges were stern- 
ly and strictly loyal 
to the Union. 

As in Virginia, 
the common law, ex- 
cept in far as 
modified by statute, 
has been in force 
from the formation 
of the State. Its 
iudicial system em- 
braces justices of the 
peace with limited 
civil and criminal 
jurisdiction ; circuit 
courts, each circuit 
embracing one or 
more counties; and 
the Supreme Court 
of Appeals. The 
law and equity ju- 
risdictions are pre- 
served separate and distinct from each other, 
by separate proceedings, but are admin- 
istered by the same court and the same 
judge. What is known as “ code practice,” 
has never found congenial soil or climate in 
either of the Virginias. 

The great natural resources of our State, 
coal, timber, iron and oil, are now being more 
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largely developed than ever before ; our Su- 
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preme Court to-day in settling questions of 
great interest, at the same time determines pro- 
perty rights involving ‘thousands, even hun- 
dreds of thousands of dollars in single cases, 
and yet the salary of a judge of the Supreme 
Court in our State is only $2,200, and yet in 
spite of this fact it is 
not too much to say 
‘that our judges give 
the greatest service 
for the least pay, and 
in no wise neglect 
their duties by rea- 
son of the paucity 
of their pay. The 
constitution of the 
State limits the sal- 
ary, and it is the 
hope of the bar that 
the salaries of the 
judiciary of West 
Virginia, including 
the circuit judges, 
who only _ receive 
$1,800 a year, will 
soon be increased. 
Never, so far as I 
know, has suspicion 
ever pointed a finger 
of doubt at the honor 
of our state judici- 
ary, and never have our people believed of 
any of its judges that of him it could be said 
that “The jingle of the guinea helps the hurt 
that guilty honor feels.” 

Our Supreme Court consists of four judges. 
The reports of the Supreme Court deci- 
sions now consist of forty-five volumes. In 
preparing the sketches of the judges of the 
Supreme Court, I am indebted to many per- 
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sons and sources for my information and 
claim but little credit for originality, but as- 
sume all blame myself for mistakes. 

The first Supreme Court of the State con- 
sisted of the following judges: James: H. 
Brown; Wm. A. Harrison; Edwin Maxwell, 
and Ralph L. Berkshire. 

William A. Harrison was the son of 
Matthew Harrison, a merchant and inspector 
of- tobacco at Dunmfries, Prince William 
County, Virginia. 


guished lawyers and politicians of his day. 
Judge Harrison resided in Clarksburg, Har- 
rison County, Virginia, from 1821 until the 
time of his death. 

In 1823 he was assistant United States 
District Attorney and attended the court in 
Wythe County, going to and fro on horse- 
back. 

His practice was one of immense labor, 
and to it he gave great research and profound 

thought. While 








He was born at the 
latter place the 27th 
of August, 1795. 
His family was 
among the early set- 
tlers of Virginia, an 
ancestor, Burr Har- 
rison, having come 
from England to the 
young colony about 
1660. He was mar- 
ried in 1823 to Miss 
Anna Mayburry. 
She was the grand- 
daughter of Valen- 
tine Eckert, a Penn- 
sylvanian distin- 
guished in Revolu- 
tionary times, and 
one of the earliest 
judges to sit upon 





never a politician he 
was a constant ad- 
herent of the Whig 
party, and his inter- 
course with his fel- 
low-men was marked 
with a dignified bear- 
ing and manner, 
courteous toall. He 
was an eloquent ad- 
vocate, a sound rea- 
soner, an_ honest 
man, and adorned 
the profession, both 
the bench and bar, 
by his eminent quali- 
ties of head and 
heart. 

He was a mem- 
ber of the Presby- 
terian Church and 








the bench after the 
formation of the 
United States gov- 
ernment, having been made judge in 1784 
of the court of common pleas of Berks 
County, Pennsylvania, and continuing in 
office for seven years. 

Judge Harrison’s home near Clarksburg 
was noted for its generous hospitality, and 
there he reared a large family of boys and 
girls. He was a tall and handsome man of 
dignified and commanding appearance, and at 
the same time, gracious in manner. He 
died at Clarksburg, December 31, 1870. 

He was largely acquainted with distin- 
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lived a_ consistent 
Christian. 

He was for three 
| sessions a member of the Virginia Assem- 
bly, and subsequently he became District 
Attorney for the western district of Virginia. 

When excitement arose incident to the 
Rebellion he showed a firm adherence to the 
Union and took an active part in the public 
meetings which resulted in the reorganized 
government of Virginia at Wheeling. He 
was a member of the Governor’s Council and 
rendered material aid by his knowledge of 
the law and his sound judgment and wise 
councils. 
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In 1861 he was elected to a vacancy on 
the circuit bench, which position he retained 
until he was elected a member of the Su- 
preme Court. 

Below are copies of two letters written by 
him sixty and seventy years ago to members 
of his family describing his visits to two of 
the presidents, Jackson and Van Buren. 


WASHINGTON, June 11, 1829. 
DreaR A———— 

I left Winchester 
Monday morning 
1 o’clock on the stage 
via Shepherdstown, 
Boomborough and 
Frederickstown, the 
latter of which is sur- 
rounded by the most 
country I 
ever saw. ‘Tarried in 
Fred’ from 11 o’clock 
till two, dined at Tal- 
bots— Iam staying 
at present at the Na- 
tional Hotel, the most 
splendid house in the 
U. States. Col. Hunt- 
er called upon me this 
morning and carried 
me up to see Gen’l 
Jackson. Hunterisa 
warm personal friend 
of Maj. Donaldson 
(private secretary to 
the president) and 
among the very few 
political friends of the Gen’l here. I was first 
introduced to Maj. Donaldson as the relation of 
Hunter and friend of the administration. Maj. 
Donaldson asked if I desired an introduction to 
the Gen’l. I replied that Idid. I handed him 
my letters of introduction as is the custom, he 
read them over, arose with a smile and a pleas- 
ant eye upon me, saying, “the Gen’l will be 
pleased to see you— Sita moment sir.” He 
stepped out a few minutes returned and said 
“the Gen’l is now at leisure,’ we walked into 
the audience room & I was introduced to a very 
old plain man, he has much the appearance of 


beautiful 
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infirmity and age. Shook me cordially by the 
hand and observed “ I am happy to see you sir.” 
After some conversation I returned to Maj. 
Donaldson’s office to get my hat, when he en- 
quired where I put up and upon receiving my 
answer he said he would try to call and see me 
if he could find time. We parted. I am much 
pleased with Maj. Donaldson, he is a very hand- 
some man about 25 years old from appearance, 
frank and said to be very amiable. The Gen’l 
is the most zron-faced old fellow I ever saw, 
plain and simple in 
~ his manner yet digni- 
fied in his conversa- 
tion. The day after 
to-morrow I am to be 
introduced to the 
_ Secretary of State and 
“other heads of de- 
partments. I wish I 
could convey to you a 
glass of the delightful 
soda water drank here. 

Believe me, &c. 

W. A. H. 


WASHINGTON, 

June roth, 1837. 

My Dear A——— 
I arrived here on 
Thursday night very 
‘much fatigued indeed 
by night travel. Yes- 
terday I called to see 
Mr. Campbell the 
treasurer of the United 
States and brother of 
our Governor; after 
chatting an hour with him, he proposed a call to 
see the President, we did so at 11 o’clock, left 
him at half past 11, under an invitation to return 
and dine with him at four. We did so, partook 
of what he called a family dinner which at any 
other place would have been called a feast. 
Whilst enjoying his fine desert I wished I could 
convey to you some of his fine straw berries and 
cream & sundry other nice things. We used 
for desert gold knives and forks, pretty things 
for democrats to eat with, He has two sons 
living with him; one appears to be sprightly 
the other dull, both young, he and his two sons 
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are the only occupants of the great castle, save 
his numerous servants all of whom are white. 
In the course of an hour I shall ride out and eat 
a family dinner with our kinsman Gen’] Hunter 
& tonight go aboard the steamboat and reach 
Richmond tomorrow at 4 o’clock p.m. I have 
met with several members on the way down. I 
did not come through Balto. when I arrived 
within g miles of that place, I met the cars 
drawn by horses on a railroad from Baltimore 
to Washington, coming up to Washington & 
transhipped into them. 
Yours truly, 
Wm. A. HARRISON. 


Ralph L. Berkshire was born in Bedford 
County, Pennsylvania, April 8, 1816; from 
that point he removed with his father Wil- 
liam Berkshire, a farmer, in the following 
year to Monongalia County, Virginia. Until 
a young man he resided with his father on 
a farm and then learned the trade of car- 
penter, and after completing his trade he was 
employed for some years in this business. 
When of age he began the study of law with 
Guy R. C. Allen one of the eminent lawyers 
of his day. On his admission to the bar he 
soon became prosecuting attorney of Monon- 
galia County, but was never ambitious for 
political honors and never occupied any other 
public position until he became judge, first of 
the circuit court and of the Supreme Court 
in 1863. 

He took an active part in the formation of 
the State of West Virginia, was a member 
of the Wheeling Convention, and his loyalty 
and fidelity to the union made him one of the 
mainstays of the loyal party in the early days 
of the State. Judge Berkshire, except the 
time he has been on the bench, has been ac- 
tively engaged in the practice of law. For 
many years he was a partner of Honorable 
Geo. C. Sturgiss and although now more than 
eighty years of age is still engaged in the 
practice, but only giving to it such devotion 
and attention as is congenial to his declining 
years. 

Judge Berkshire is tall and dignified in 








appearance, and although now somewhat 
drooping with the weight of years, yet his 
mind is bright and active and his manner, as 
it has always been, as gentle as that of a 
child. I shall long remember the extremely 
courteous treatment he ever extended to me 
when a student of the West Virginia Univer- 
sity. 

He also is and has long been a leading 
member of the Presbyterian Church. 

Edwin Maxwell was born in Lewis Coun- 
ty, Virginia, in 1834. He was raised ona 
farm and his opportunities for an education 
were limited. He was, however, studious 
and industrious and began the practice of 
the law in 1852. 

In 1857 he formed a partnership with Col- 
onel Byrton Despard in Clarksburg, at which 
place he has ever since resided. In 1867, 
Judge Nathan Goff became a member of the 
firm. This partnership continued until in 
1867, when Mr. Maxwell was elected a member 
of the Supreme Court. From 1863 to 1866, 
he was a member of the State Senate, was 
chairman of the judiciary committee, and had 
much to do in shaping the early legislation 
of the State. In 1866 he was Attorney Gen- 
eral for West Virginia. In 1884 he was the 
candidate of the Republican party in a fusion 
with the Greenback-Labor parties for Gov- 
ernor of the State, but was defeated. In 
1888 he was also a member of the Staté Sen- 
ate and chairman of the judiciary committee. 
Judge Maxwell still practices his profession 
in which he has been successful. He has 
largely devoted his attention to equity prac- 
tice and is a profound lawyer, and during his 
whole life his character has been beyond re- 
proach. 

James H. Brown is of English ancestry ; 
is a native of Virginia; is the son of Mr. 
Benjamin Brown, a native of the same State. 
He was born in Cabell County, Decem- 
ber 25, 1818. His mother was a native 
of North Carolina and the daughter of Major 
Nathaniel Scales. 

He attended Marietta College, Ohio, and 
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also Augusta College, Kentucky, where he 
graduated in 1840. In person he is large, 
of a rather rough exterior, but with a pleas- 
ant manner. He is fluent in speech, logical 
in thought. He is firm and determined in 
purpose. In faith he is a Presbyterian, and 
has long been an elder in that church. He 
began the practice of law in his native county 
in 1843, and later it extended to other parts 
of the State. In 1844 he married Miss 
Louisa Beuhring. 

His son, James F. 

Brown, is now one 

of the leading law- 

yers of the State. 

Judge Brown took 
an active part in the 
formation of the 
State, was faithful 
to the Union 
the Constitution, was 
a member of most 
of the conventions 
looking to the for- 
mation cf the State, 
was elected a mem- 
ber of the Legisla- 
ture of Virginia on 
the 23d of May, 
1861, from the 
County of Kanawha, 
in the midst of tur- 
moil in a _ divided 
country, — he at- 
tended many meet- 
ings when his hearers were armed for pro- 
tection. 

He was eloquent on the stump and fear- 
less in defending his political faith. 
a member of the Convention that framed the 
first State Constitution, and a delegate to 
the Convention at Parkersburg that nomi- 
nated Jno. S. Carlisle for Congress. 

In the winter of 1861-1862 he was elected 
and commissioned judge of the 18th judicial 
circuit of Virginia. While acting in this 
capacity the records of his courts were, in 
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many counties, as fast as they were made, 
captured and destroyed, and on several occa- 
sions he narrowly escaped the repeated ef- 
forts to capture the court. 

As a judge he was courteous, firm and 
fearless, and no appeal was ever taken from 
his decision as circuit judge. On the Su- 
preme Court he exhibited the same qualities 
as on the bench of the lower court. He was 
twice a candidate for Congress, but his dis- 
trict was strongly 
Democratic and he 
was defeated. He 
some years ago re- 
tired from the prac- 
tice of the law, and 
although now more 
than seventy years 
of age, is vigorous 
and lives in ease. 

Charles’ Page 
Thomas Moore was 
born in Lewisburg, 
West Virginia (then 
Virginia), on Febru- 
ary 8, 1831. His 
paternal grandfather 
was Colonel Joseph 
Peyton Moore, who 
wedded Mary Ellen 
Morgan of Virginia, 
and became the 
father of Nancy, 
Morgan, Thomas, 
George and Morris. 

Thomas Moore was born in Shenandoah 
County, Virginia, and married Augusta Del- 
phia Page, daughter of Major Charles Page 
and a native of Augusta County, Virginia. 
Unto them were born Vincent, Mary E. and 
Charles Page Thomas. Thomas died in 1832. 
The mother after a second marriage, departed 
this life at Lewisburg in 1844. Vincent, the 
oldest of the children died in 1897. The 
sister and subject of this sketch were adopted 
by their uncle, George Moore and his wife. 

Charles P. T. Moore received his early 
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education at a local school and at the age of 
sixteen he was placed in Marshall Academy, of 
Huntington, West Virginia. Subsequently 
at the home of Honorable John I. Van Meter, 
in Pike County, Ohio, he received a three 
years’ course of instruction under private 
tutors, later attended Jefferson College, Penn- 
sylvania, and in 1853, graduated at Union 
College of New York under Dr. Eliphalet 
Nott, a celebrated educator and Presbyterian 
divine. In the fall 





this first appearance on the criminal side of 
the court was the tide in his professional 

career, and happily he took it at the flood. 
In 1860 he was elected commonwealth’s 
attorney for Mason County, which position 
he held until the outbreak of the Civil War. 
After the close of the war, he continued the 
practice of his profession up to 1870 when 
he was chosen the regular nominee of the 
Democratic party by acclamation for Judge 
of the Supreme 





of 1853, he entered 
the Virginia State 
University where he 
began the study of 
law, completing the 
course in 1856. In 
that year he was ad- 
mitted to the bar, 
located at Point 
Pleasant, West Vir- 
ginia, and began his 





career in the legal 
profession. He tried 
his first case before 
the late 


George 


Honorable 
W. Sum- 
mers. It was the 
defense of a man 
charged with arson, 
and it was generally 
believed that he was 
guilty and would be 
convicted, and 
though the state was 
ably represented, young Moore conducted 
his client’s cause with such consummate skill 
and ability, and his argument to the jury 
was so clear, powerful and pathetic, that the 
prisoner was acquitted. His conduct of this, 
his first cause, was long a theme of conver- 
sation among those who witnessed the trial, 
and he at once stepped into a fine practice. 
He has, on more than one occasion, remarked 
that he has never surpassed his maiden speech 
delivered in the defense of his first client. 
He seems to have acted in the belief that 
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Court of Appeals, 
and so popular was 
he with the masses 
that the Republi- 
cans declined to 
name any person to 
compete with him 
in the election, but 
nominated him also 
by acclamation — 
something entirely 
without parallel in 
the whole history of 
our judiciary in the 
State. 

Judge Moore drew 
the long term of of- 
fice, being for the 
full term of twelve 
years, and he 
mained a member of 
the court until his 
resignation, which 
was reluctantly ac- 
cepted in the year 1881. He was one of the 
most conscientious judges that ever graced 
the bench of our Supreme Court. Like 
Chief Justice Hale, one of the most illus- 
trious of English jurists, he never entered 
upon the consideration of an important 
case without first invoking the aid of the 
Supreme Judge of all mankind to assist him 
in coming to the proper and righteous deci- 
sion. He preferred equity practice, for the 
reason, assigned by himself, that in law cases 
he was frequently called upon to prosecute 
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his client’s interests against what conscience 
dictated. 

He regards Tucker’s Commentaries, 
Davis’s Criminal Law, and Robinson’s (Old) 
Practice, as the great landmarks of Virginia 
law. He was very careful and painstaking 
in the preparation of his opinions. He be- 
lieved in arguing causes to juries and thinks 
the successful lawyer must never omit this 
important feature in the trial of his client’s 
cases. We must not omit to state that 
Judge Moore, in connection with Dr. Let- 
terman (deceased) founded the Phi Kappa 
Psi Fraternity in 1850 when a student of 
Jefferson College. The membership of this 
Fraternity numbers the ablest literary grad- 
uates of every State. 





In 1865 Judge Moore was united in mar- 
riage with Miss Urilla K. Kline who was 
born in Hagerstown, Maryland, her father 
being a native of Virginia. She was gifted 
with a wonderful voice and was in every 
way well fitted to be the wife of the illus- 
trious subject of this sketch. Unto the 
union four daughters were born who, with 
their father, mourn the death of the devoted 
mother, which sad event occurred April 20, 
1897. 

After retiring from public life Judge Moore 
located on the estate in Mason County, be- 
queathed to him by his foster father. There 
he yet resides, and though approaching the 
evening of life, his friends will not forget the 
noontide. 
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THE SELF-WILLED LADY CLIENT. 


By BaxtTEeR BorrevT. 


ONCE overhearda clerk of mine solemnly 

invoke — well, it was not a blessing, 
upon my head for a fussy fidgetting old fogey. 
I am afraid I smiled a grim smile, and 
adopted the somewhat blunt epithet as a 
veiled compliment to myself. For I confess 
I always was both fussy and fidgetting, if those 
words signify nothing worse than persistent 
care and precision about small details of office 
work; and I am now at all events, if I was 
not then, “an old fogey” in Thackeray’s sense 
of the term. 

The life of an English solicitor, in active 
and varied practice, brings him in contact 
with many strange phases of life and char- 
acter. In abler hands than my own the ma- 
terials to be collected from my “note books” 
would, I dare say, furnish plots for well spun- 
out works of fiction. But I take it that the 





readers of “The Green Bag” look to its 
pages for fact, not for fiction; and the old 
adage still holds good that “truth is often 
stranger than fiction.” 

Amongst my clients at Georgetown was 
an old lady who had come to reside in the 
town some years before I myself settled down 
there. I made her acquaintance casually, in 
the course of some business in which I had 
occasion to search through some title deeds 
which she kept in her own custody; and, 
from what she told me in after years, I be- 
lieve that she was struck with my persistent 
care and precision over some small details of 
the business ; (others, besides my clerk, might 
have called it fussiness and fidgetting.) Be 
that as it may, her own solicitor died shortly 
afterwards; and, upon his death, she called 


upon me, and asked me to act for her in 
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future; and, for a beginning, to go through 
her deeds and papers, and arrange them all 
for her in the iron chest which she kept at 
her own house. My investigation of her 
papers showed me that she was possessed of 
considerable property, acquired by her in 
the course of carrying on a good business as 
a milliner and dressmaker in the old days, 
before large codperative stores were thought 
of; after she had retired from active business 
she invested her money judiciously by lending 
it out at good interest on small mortgages, 
reinvesting a goodly part of the interest; she 
was, consequently, in constant need of a soli- 
citor to look after her business; and she be- 
came a profitable client. 

But there was a strange reserve about her 
which forbade anything like an approach to 
personal intimacy ; our interviews were strictly 
confined to the business in hand. On one 
occasion I ventured to go outside the subject 
in hand, and to advise her that, having no 
relations in the first degree, she ought to 
make a will so as to leave all her affairs in 
order whenever her time came to leave the 
world; I was abruptly told that when she con- 
sulted me about making a will it would be 
time enough to give her my advice about it ; 
so I dropped the subject quickly, with an 
apology. Soon after this she sent for me 
again, and I could see that she was under 
some little excitement. She told me that 
she had an only sister, living elsewhere, who 
was separated from her husband who had, as 
she told me, treated her badly; she read to 
me extracts from the deed of separation, and 
said that her sister wanted advice about her 
right under it of making a will; and as to 
what would happen in the event of her dying 
without making one. I took a careful note 
of the wording of the deed as she read it to 
me; it was rather clumsily drawn; it pro- 
vided for the husband receiving an annuity 
from the wife so long as he lived and did not 
molest the wife, or the son who was the only 
child of the marriage; and the wife, on her 
part, covenanted to maintain the son at her 





own expense during his minority; and the 
= 


husband, on his part, covenanted not to molest 
either the wife or the son; and further that 
the wife should, during her life, enjoy all her 
own property as fully as if she were a feme 
sole, and should have power to dispose there- 
of by will; but the deed did not specifically 
provide that in the event of her dying intes- 
tate her property should pass to her own 
next of kin as if she had never been married. 
I, of course, advised that in view of the am- 
biguity of the language used it was of the 
utmost importance that her sister should 
make a will; otherwise the husband might 
on her intestacy claim everything as her sole 
next of kin. Shethereupon asked me todraw 
out a will for her sister to sign, providing for 
the annuity being paid to the husband during 
the rest of his life, with a trust over in the 
event of his becoming deprived of the bene- 
fit of the annuity by act of law, or of any 
attempt to alien or anticipate the payments ; 
and, subject to the annuity, there was to 
be a bequest of everything to the son abso- 
lutely. 

Some few years after this she again sent 
for me, and I found her strangely excited. 
She asked me if I could recall from memory 
the terms of the will which I had drawn up 
for her sister to sign, and I was able to tell 
her that (thanks to my fussy fidgetting habits) 
I could at once lay my hand on the draft of 
the will and, if need be, make a perfect copy 
of it; and I began asking her some questions 
about her sister which I found she tried to 
evade answering. At last, however, she told 
me frankly that her sister was only a myth- 
ical person, and that (as some of my readers 
may have been sharp enough to suspect, 
though I confess I myself had not) she had, 
in telling me her supposed sister’s history, 
told me the secret of her own life. Poor 
soul! Fate had indeed dealt hardly with her. 
She had married early in life a handsome but 
worthless fellow, whom she had supported 
by her own industry in the first years of their 
married life, and who had deserted her, soon 
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after the birth of her boy, for some other 
woman. She told me the history of her 
struggles to keep up a home for the boy, and 
to save him from coming under the control 
of his father. There were no bitter words 
of reproach against her worthless husband, 
no fiery outburst of indignation, suchas might 
reasonably have been expected under the cir- 
cumstances; it was only when she came to 
tell me how she made up her mind that it 
would be best for her boy that she should part 
from him and send him abroad, that her calm 
self-possession at last broke down; and then 
her grief was indeed piteous to behold; but 
she mastered it at last, and went on to tell 
me that her son was doing well in a position 
of trust in Belfast, and that he and she met 
once every year for a short two weeks of 
holiday in the Isle of Man. But now all her 
anxiety was again aroused ; it appeared that 
she had gone to London after our former 
interview, had called on a friendly banker 
there, through whom the payments of the 
annuity had always hitherto been made, and 
had, with his friendly help, signed the will in 
the form which I had drawn for her supposed 
sister to sign, and had left it with the banker 
for safe custody; but that he had, unfortu- 
nately for her, in an unguarded moment, let 
out to her husband that he held the deed of 
separation, as also the will, in the strong room 
of the bank; and that she had that morning 
heard from the banker, that one day, during 
his temporary absence, the will and the deed 
of separation had been handed over to a lady 
who had called with an order which purported 
to be in her handwriting, but which was a 
forgery, as the banker had discovered soon 
after his return to business. The immediate 
question was what should she do now. Her 
banker advised her to go up to London, and 
take steps to prosecute her husband for for- 
gery; but this advice she would not enter- 
tain for a moment, and she startled me by 
saying that her banker had no grounds for 
suggesting to her the thought that her hus- 
band could be so wicked as to commit for- 





gery. (How little can we men fathom the 
hearts of women !) 

This gave me my cue however. I pointed 
out to her that the loss of the deed of separa- 
tion was not an irretrievable misfortune, so 
long as she had a perfect copy of it; and 
that a new will could be signed at once, and 
could be lodged in my own office for safe 
custody, and that the payment of the annuity 
could be continued as before, as though neither 
she nor the banker knew of the loss of the 
documents. I dare say some of my readers 
will think my advice was cowardly, and that 
I should have counselled her to take more 
drastic measures, and at least to suspend the 
payments of the annuity; but I saw at once 
from her manner that no such advice would 
be adopted by this calm, self-possessed and 
self-willed lady ; and on the whole I could not 
but feel that by adopting the course I sug- 
gested her own wishes would be carried into 
effect, and her own best interests, and those 
of her son served more effectually than by a 
prosecution with its consequent public ex- 
posure. Whether I was right or wrong, she 
eagerly adopted my advice; the banker was 
instructed to continue the payments of the 
annuity, and to say nothing about the loss of 
the documents. Her words on signing the 
fresh will were “once a husband, a husband 
forever.” 

The last time I saw her was when she was 
on her death-bed. With no great stretch of 
fancy I can see her now, as she lay paralyzed 
but conscious; calm and self-possessed as 
ever; her son was with her, and her last 
charge to me was “you will see that my 
husband does not come to want, or to any 
harm, so long as he lives and does not molest 
my boy,” and then when I had given her my 
promise, she said with a very sweet look on 
her face “once a husband, a husband for- 
ever.” These were the last words I ever 
heard her utter; she died that night. 

About ten days after her death I had a 
call from a rough looking man, dressed in 
shabby mourning, evidently second hand, 
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who still retained some trace of former good 
looks, not wholly defaced by self-evident 
evil habits. He introduced himself to me as 
her husband, and said he had come down, 
having heard of her death, to claim his rights 
as he called them. He brought with him a 
smooth-faced man, whom he introduced to 
me as a lawyer from London; and such he 
may possibly have been, for London pro- 
duces many curious types of the profession. 
They tried bluff and bullying, but found they 
had mistaken their man. I showed them at 
once that I was master of the situation, and 
told them straight out that I was then en- 
gaged in applying for probate of a recently 
executed will. The London lawyer slunk 
off crestfallen. I confess I so far departed 
from strict professional etiquette as to sug- 
gest to the husband that he should call on 
me a little later on without his lawyer; and 
that I bribed the latter to leave the town at 
once by a promise that if he would accom- 
pany my clerk to the railway station he 
should be repaid the cost of his journey, and 





a nominal fee for himself, on the train start- 
ing with him inside, but not otherwise; and 
he accepted the bribe eagerly. 

The subsequent interview between the 
husband and myself was a long one. I 
do not aspire to be called eloquent, but 
such a touching story of faithful love un- 
requited as I had to relate to him made 
me, I dare say, speak solemnly from my 
heart, which is after all, I venture to think, 
the mother of true eloquence; before I had 
ended my story he was on his knees sob- 
bing like a child. 

A few flowers were found on her grave in 
the cemetery, placed by an unknown hand; 
and the world at large never knew that the 
self-possessed and self-willed old lady, whom 
all imagined to be a lonely widow, left be- 
hind her a husband whom she had loved to 
the last in spite of all his sins, and who 
mourned her loss in penitence. Verily the 
love of woman is as far beyond the compre- 
hension of man as are some of the other 
secrets of Dame Nature. 





CHAPTERS FROM THE BIBLICAL LAW. 


Ill. 


THE “CORONER’S” INQUEST AND THE CEREMONY OF EXPIATION. 


By Davip WERNER AMRAM. 


a the twenty-first chapter of Deuteron- 
omy, from the first to the ninth verses, 
will be found a record of an ancient proced- 
ure, which I have entitled, The “ Coroner’s ” 
Inquest and the Ceremony of Expiation. It 
describes the procedure in cases when a dead 
body is found lying in the fields; how in- 
vestigation is made and how, finally, the town 
elders within whose jurisdiction the crime has 
been committed must make expiation. Be- 
fore considering the record, a few words con- 
cerning the judicial system of those days may 





assist the reader in forming a clearer concep- 
tion of the nature of the procedure. 

Before the establishment of the monarchy 
and the organization of royal courts of law by 
the appointment of royal judges, the judicial 
system of the Hebrews was not organized on 
a national plan. Each community was in- 
dependent, and its affairs were administered 
by its council of elders, who were the execu- 
tive and judicial officers. Judges, so-called, 
do not appear in Jewish history until after 
the beginning of the kingdom; in the old 
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days before there was a king in Israel when 
every man did what was right in his own eyes, 
the elders of the towns were the only author- 
ities and the title “judge,” oras it isin Hebrew 
« Shophet,” was not applied to judicial au- 
thorities. It was a military title only. The 
law administered by the elders was the im- 
memorial custom of the community, which 
naturally varied in different parts of Pales- 
tine. All the tribes of Israel did not enter 
Palestine at the same time nor by the same 
road ; they were thrown into contact with 
different people, whose customs insensibly 
influenced them. These and other reasons 
counteracted the influence of territorial con- 
tiguity after their settlement in Palestine and 
served to keep their customs and common 
law distinct. But in the course of time the 
settlement of kindred tribes in neighboring 
territory affected the tribal exclusiveness. 
Intermarriage became more and more cam- 
mon, and these causes, together with the ne- 
cessity for common defence against foreign 
foes, who frequently invaded the land, united 
the tribesmen into the beginnings of a nation. 
With this political union came assimilation of 
their common law, until the people in various 
parts of Palestine had customs and common 
law not very different from each other. In 
the case of Zelophehad’s daughters, which we 
discussed in the January number of The 
Green Bag, we saw the beginning of the 
effect of intermarriage between members of 
different tribes, in breaking down the tribal 
barriers. In the twenty-first chapter of the 
Book of Judges the intermarriage between the 
surviving Benjaminites and the daughters of 
Jabesh Gilead and of Shiloh is recorded, a 
sufficient indication that at the time when 
this account was written, the people were 
fairly on the road toward complete assimila- 
tion. 

In all these communities the elders were 
the sole authorities until the kings began to 
interfere in local affairs and appointed their 
“judges ” “sheriffs” for the various 
towns of the kingdom. The old councils 


and 





were not thereby abolished, nor were they 
superseded by the royal officials. The latter 
sat with them and acted as supervisors of the 
proceedings, and it is only in the last days 
of the kingdom that they usurped the au- 
thority of the elders. In the record which 
we are considering, the elders are the im- 
memorial heads of the community who act 
as a jury in the investigation of the case and 
the “judges” are the “ coroners” — the crown 
officials—who supervise the proceedings. Let 
us now turn to the text: “If one be found 
slain in the land which the Lord thy God 
giveth thee to possess it, lying in the field,” 
it became the duty of the elders of the towns 
round about to constitute themsélves an in- 
quest, with the royal officials, the “ coroners ” 
at their head to investigate the case and en- 
deavor to discover the murderer. This may 
have been done by each body of elders inde- 
pendently or by all of them acting together ; 
concerning this question we have no light 
from the record. If after such an investiga- 
tion or inquest the murderer was discovered, 
he was tried by the elders of the town within 
whose territorial limits the dead body was 
found. 

If the elders found him guilty of wilful 
killing, he was handed over to the kinsman 
of the murdered man to be put to death. 
Anciently the crime of murder was a private 
family matter punishable not by public law 
but by the nearest kinsman of the dead man, 
the “ Avenger of the Blood,” as he was 
called. After the settlement in Palestine, 
public opinion could no longer tolerate the un- 
restricted exercise of this right of vengeance 
because of the bloody consequences which it 
entailed. One murder led to another, and 
the quiet farmers of Palestine would not 
brook this interference with their peace, al- 
though as wandering nomads it had been 
their immemorial custom. Hence the town 
elders tried the slayer and would not permit 
the Avenger to put him to death until his 
guilt had been judicially determined by them. 
Then he was handed over to the Avenger 
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to be slain. The Avenger was no longer 
the representative of the aggrieved family, 
but became the public executioner, and in- 
flicted the death penalty by the decree of the 
elders. 

If after the inquest “it be not known who 
hath slain him,” then the elders and the 
royal judges of the various surrounding towns 
met as a grand inquest for the purpose of 
officially determining the question of juris- 
diction involved, by ascertaining by actual 
measurement the nearest town to the place 


where the body was found. “Then thy 


elders and thy judges shall go forth and shall | 


measure unto the towns which are round 
about him that is slain.” The nearest town 
having been thus ascertained, the grand in- 
quest had completed its duties, and it disap- 
pears from the record, and the following 
procedure devolved upon the elders of the 
It was they who per- 
For the 


nearest town alone. 
formed the ceremony of expiation. 
purpose of understanding this ceremony, it 
must be remembered that anciently family, 
tribal and territorial solidarity were very 
strong, and the family, the tribe and com- 
munity were responsible for the crimes com- 
mitted by one of their members. In the 
first place, the family law provided that the 
members of the family were all responsible 
for each other, and that the deeds of one were 
visited on the others. The members of the 
family were responsible agents, for whose 
acts all of the family were held liable. The 
later law put an end to this by declaring that 
“the fathers shall not be put to death for the 
sons, nor shall the sons be put to death for 
the fathers, each man shall be put to death 
for hisown sin.” (Deut. xxiv.:16.) But be- 
fore the doctrine of individual responsibility 
was established, the old family solidarity was 
extended to the tribe. The tribe was but 
the larger family, every one of its members 
claimed descent from a common ancestor 
whose name the tribe bore, and they were 
responsible for the acts of each other. Upon 
settlement in Palestine, territorial contiguity 








established new reiauons, differing from the 
tribal relations, and the old principle of 
solidarity was applied to the new conditions. 
All the members of the same community 
whether of the same tribe or not were respon- 
sible for the acts of their fellows. If a crime 
was committed within the territorial limits of 
the town, it became the duty of the commun- 
ity, acting through its elders, to endeavor to 
find the guilty person, and, if they did not 
succeed, the duty of making reparation de- 


volved upon the community. Now what was 


| the reparation that could be made in criminal 


cases? In such cases the law of retaliation 
was invoked ; life for life. This is the reason 
for the offering of the heifer by the elders of 
the town. In their official capacity as the 
representatives of the town they make expi- 
ation for the crime committed within its 
limits and shed blood for blood, thus symbol- 
izing the death of the murderer. This of- 
fering of the. sacrifice came afterwards to 
have a religious signification which is also 
« And. it shall be 
that the town which is nearest unto the slain 


reflected in our record. 


man ; even the elders of that town shall take 
an heifer which hath not been wrought with 
and which hath not drawn in the yoke ; and 
the elders of that town shall bring down the 
heifer unto a rough valley, which is not 
ploughed nor sown, and shall break the neck 
And all the 
elders of that town which are nearest to the 


of the heifer in the valley. 
slain man shall wash their hands over the 
heifer, whose neck is broken in the valley 
and they shall commence and say, Our hands 
have not shed this blood, neither have our 
eyes seen it. Forgive thy people Israel, 
whom thou hast redeemed, O Jehovah, and 
lay not innocent blood in the midst of thy 
Thus responsibility for the 


” 


people Israel 
crime was averted by a solemn declaration of 
innocence. “And the blood shall be for- 
given them.” The offering of the heifer was 
a symbolization of the shedding of the slayer’s 
blood, and, at the same time, an act of sacri- 
fice to God, to appease the divine wrath, and 
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seek forgiveness for the blood guiltiness that 
rested on the community because of the un- 
avenged crime. The antiquity of this cere- 
mony is attested by the fact that the heifer 
is not killed in the usual manner but has its 
neck broken ; and furthermore, by the sym- 
bolic act of washing the hands over the car- 
cass. Among the ancients, before courts of 
record were established and written records 
took the place of the memory of the wit- 
nesses, symbolic acts were the usual methods 
of fixing important facts in the memory of 
the community. There are other sugges- 
tions in this procedure that must have some 
meaning, but their true reason escapes us. 
Why the animal must be a heifer which has 
never done any work, and why the sacrifice 
must be made in a rough valley are problems 
which I am not now prepared to solve. It 
is not improbable that in these requirements 
we may find survivals of the old beliefs and 
forms of sacrifice that antedated the adoption 
of the monotheistic cult of Jehovah, with its 
great central sanctuary at Jerusalem. 

I have purposely omitted the fifth verse of 
our text, ‘because its introduction breaks the 
continuity of the account. It is as follows: 
« And the priests the sons of Levi shall come 
near, for them hath Jehovah thy God chosen 
to minister unto him and to bless in the name 
of Jehovah ; and according to their decision 
shall be done at every controversy and every 
injury.” The priests are introduced here be- 
fore the ceremony of washing the hands; they 
seem to have no part in the act and are in- 
troduced because to the chronicler their pres- 
ence seems to have been necessary to the 
validity of the ceremonial act. That they 
were not originally among the parties seems 
to be perfectly clear from the text. In the 
most ancient times the elders of the towns 
were the only functionaries known, and the 
ceremony goes back to the most ancient 
times long before either the kingdom or the 





hierarchy was organized. The elders are 
the only legitimate functionaries here ; both 
the “ judges,” who were the crown officials, 
and the “ priests” are later additions to the 
ceremonies. 

It may be that under the ancient custom 
if the slayer was discovered after the cere- 
mony of expiation, he could take refuge be- 
hind the ceremony of expiation and claim 
exemption from the punishment by reason of 
the faet that the elders of his town had pub- 
licly atoned for the crime, and that therefore 
it was ves adjudicata. But whether this be 
true or not cannot be stated with certainty. 
The record ends with these words: “ And 
do thou put away (the guilt) of innocent blood 
from thy midst, if thou wilt do that which is 
right in the eyes of Jehovah.” 

There is a Talmudic tradition that this 
clause was added to the Biblical record in 
order to provide for the punishment of the 
murderer, if he was discovered after the cere- 
mony of expiation. This seems to imply 
that anciently the murderer could plead the 
ceremony of expiation in bar of the indict- 
ment, on the principle that, after the formal 
inquest and declaration of innocence of the 
elders on behalf of the community, and ex- 
piatory sacrifice, the matter was ended ; and 
that so far as the members of his community 
were concerned, the procedure was equiva- 
lent to atrial and an acquittal. The strange- 
ness of such a plea must not lead us to con- 
clude that it was impossible, for the ancient 
notions of crime and punishment differed rad- 
ically from those which now obtain. Atten- 
tion need only be drawn to the oath of 
purgation known to us at old English law 
whereby a man might purge himself of crime 
by an oath supported by a sufficient number 
of compurgators. Although the cases are 
not parallel, they have a common element of 
strangeness and remoteness from modern 
methods of procedure. 
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WITH A STUFF GOWN IN THE MOFUSSIL. 


By AN ENGLISH BARRISTER PRACTISING IN INDIA. 


OFUSSIL, an Anglo-Indian word, de- 
signating the up-country as opposed 
to the city, is the name given to the vast area 
of townships on which European civilization 
has not yet had time to imprint its veneer of 
shops and tramways, gas lamps, and conven- 
tional streets, and where the kerosene oil tin 
is still practically the only visible and tangi- 
ble sign that the Western civilization is abroad, 
save that little group of thatched bungalows 
far away from the native city’s hubbub— 
dubbed a station — where the English rulers 
live. 

These few dwellings are almost always 
clustered round a court-house ; there may be 
many courts, there may be but one, but among 
the dwellers in the bungalow there will surely 
be a barrister. 

It is apt to be forgotten when the question 
is asked, “ Why do so many men still get 
called to the Bar?” that the Jnns of Court 
provide counsel for the whole of the countries 
over which the British flag waves — the lands 
on which, we are told, the sun never sets. 
At the well-known dinners which have to be 
eaten to qualify as a barrister, there may 
meet, at the same mess of four, the counsel 
who are to appear on behalf of the American, 
the African, and the Asiatic litigant, cheek 
by jowl with the man who has elected to re- 
main and help his European countrymen in 
their home litigation. Your counsel is your 
truce cosmopolitan. 

Many men go to India from the Inns of 
Court, but most of them to the Presidency 
towns — that is to say, to conditions of legal 
life which are European in method and every- 
thing else, save in “ the strange sea change ” 
that has come over the matter in litigation. 
One thing the barrister practising in the 
mofussil and he who seeks his fortune in the 
Presidency town have in common — each 





leaves his wig safely locked up in its tin box, 
and, though clad in his gown and bands only, 
is not denied audience. Thus, to describe 
the life of the counsel in the Presidency towns 
is simply to repeat the life of the home-stayer 
here, briefless and. briefed — only out there 
the weather is hot. 

But the man in the mofussil is different ; 
he may be a native, or he may be a European. 
Of the former who shall speak? He is a 
language and a law unto himself. The Eng- 
lishman who goes up-country to practise at 
the Bar generally does so more or less by 
chance. In Calcutta and Bombay the Court 
language is English; in the mofussil depths 
it may be anything from Marathi to Pushtuk, 
and this is a deterrent to the English born 
tyro. However, there are a number who do 
make the venture, from one reason or an- 
other, and for a time expatriate themselves. 
The plunge over, the barrister finds himself 
in the heart of Central India, far from the 
use and wont of ordinary town life, the proud 
possessor of a number of bare, matted rooms 
and a large verandah, instead of chambers, 
with a native clerk. 

Word has gone throughout the bazaars of 
the native city that a new “ Balister Sahib” 
has come from the great “ Wilayet” the 
Homeland. 

Counsel sits and waits for briefs. His 
office opens out into the verandah where 
his “ chuprassie ” sits ; he might wait forever. 
Solicitors there are none in the mofussil land ; 
counsel's advertisement board, with his style 
and designation in English and vernacular, 
painted thereon and stuck up on one of the 
two pillars at the end of the drive up to the 
bungalow, is his only possible direct appeal 
to the multitude. 

However, that is quite enough; there is 
nothing the natives like better than litigation, 
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and a new counsel is as interesting to them 
as a new ironclad to the rulers of nations. 
They come, clients approach the verandah, a 
party of at least three in all — smooth-skinned 
natives in puggaries and white raiment ; 
they come in a number, greater or less, as 
the case may be, for safety’s sake, but never 
alone — the litigant so/ws might spoil the case 
or settle too big a fee. Off come all the 
shoes in the verandah, and the party enter 
and seat themselves, some on the chairs, the 
lesser lights on the floor in front of the office 
table. The whole of the case has to be 
elicited from them direct, if it is an original 
case, a process always of no small difficulty, 
however fluent counsel may have become, in 
time, at the languages ; for the salient points 
of a case toa Western mind are those which 
to that of an Oriental seem the most remote 
from the issue. Counsel having heard every- 
thing, noted it down, and taken much time 
and trouble, the fee is mentioned ;. and when 
the amount is first named by the clerk, be it 
high or low, be it tens or thousands of rupees, 
one course alone presents itself to the liti- 
gant’s mind —he at once offers one tenth. 
No matter how inexorable he may know the 
man whom he wishes to retain is when once 
the fee is fixed, still the native must haggle ; 
he will even go away and return again and 
again, or, if the barrister at once terminates 
the interview, will sit out in the verandah 
and discuss the matter with any one handy. 

The important preliminary finally settled, 
the litigant resorts to a new shift — suggests 
in vain that part shall be paid now, and the 
rest when the case is won; or if the amount 
of the fixed fee is a large one, he will still 
endeavor to get the brief taken for less than 
that. Of the time and trouble already spent 
he recks not, and the novice who allows any 
part of the fee to stand over need never hope, 
unless the case is won, to see the balance. 
If other clients come up meanwhile, they pa- 
tiently sit on the verandah on their haunches 
until the interview within is terminated, even 
though it should last for hours. 


same way as jurymen at home to serve. 





Counsel having satisfactorily obtained his 
case and reduced his notes to something 
which is more or less of a brief, the next 
thing to decide is the court in which the case 
is to come on. Civil litigation in the mofus- 
sil comes before judges of varying monetary 
and local jurisdictions, whose decrees are ap- 
pealable to higher courts, and the decisions 
of those higher courts in their turn are ap- 
pealable on points of law to the Supreme 
Court of the province. 

It is in this Supreme Court, which is cog- 
nizant both of the civil and the criminal 
courts, that the English barrister is enrolled 
on payment of a fee, etc., and thus becomes 
entitled to practise before it and in all courts 
subordinate to it. On the criminal side there 
are magistrates of three grades according to 
the powers they possess, as well as Courts 
of Session and the Supreme Court. Appeals 
are permissible in certain cases. 

On the civil side, there are no juries in the 
mofussil ; on the criminal, a European is en- 
titled to have one empannelled, and the 
Courts of Session are always assisted by two 
native assessors, who are called on in the 
The 
barrister, as a rule, then must formulate his 
views, legal and of fact, with regard to the 
effect which they are likely to have upon a 
single mind. It is a system for and against 
which much may be said. 

The majority of the judges are members 
of the Indian Civil Service, also engaged in 
executive work —a fact which at times leads 
counsel a pretty dance, when they go on tour 
in the district, more especially in criminal 
cases ; but for the most part the courts sit 
in suitable buildings erected by Government, 
and thither the barrister must hie to institute 
and conduct his client’s business. The large 
compound which surrounds the building is 
full of natives, suitors, and witnesses, squat- 
ting in groups under the trees or roaming 
round the petition-writers in the verandah, 
who are recording in the vernacular what the 
litigant in person intends to inflict upon a 
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patient court. It isa curious scene, to see a 
stuff gown go fluttering in and about, followed 
by a gueue of more or less clad clients. The 
themselves strange, informal 

Like a schoolmaster, on a dais, sits 


courts are 
places. 
a European in flannels or riding kit, his 
native reader at his side; in front, beyond a 
barrier, are a table and seats for counsel 
(rough and meager accommodation), a wit- 
ness-box, and a dock: a native is squatting 
in a corner minding files of cases or writing 
summonses. 

If a case is proceeding, each witness in 
turn, as he comes in from the open compound, 
is made to sit in the court until after the 
other witnesses have been examined, other- 
wise possible matter for cross-examination 
would suffer. All the examination is in the 
vernacular, but the court is addressed in Eng- 
lish, and records the substance of the evi- 
dence in that language ; or the case may be 
before a native judge, when the scene be- 
comes more or less of an Asiatic “at home.” 

In the appellate courts matters assume a 
more civilized and Western air. As long as 
his means last a native appeals, no matter 
how trifling the dispute, and thus in a great 
number of instances the decision of a case 
The 
personal equation is a great consideration in 
the mofussil, and it can hardly be expected 
that every Cincinnatus taken from the plough 
of executive work will prove another Sol- 


has passed through three sets of hands. 


omon. 

If the English barrister has, as is very pos- 
sible, more appellate than original work, he 
will find his life “in chambers” passed in 
reading judgments, on behalf of the losing 
party, who desires to be assured that he will 
win on appeal. Appeals on the most trifling 
values are sometimes brought by the smallest 
cultivators. The great subject of civil liti- 
gation is land, and for this, no matter how 
small the area, the fight is to the bitter end. 
The tenure of land is the backbone of the 
mofussil civil courts combined with the facts 
of adoption and inheritance. 





The mofussil barrister passes his legal life 
in an atmosphere of ideas, which are as re- 
mote from that of his own existence as fact 
from fiction. 

Then there are the criminal courts, and 
here the idiosyncrasy of the native comes 
into full play. His great idea is to use the 
penal code as a weapon of offence and de- 
fence against his civil opponents. To give 
an example. Ina dispute about land each 
party will hope to run the other in for crimi- 
nal trespass, or something similar, as a pre- 
liminary canter, in the hope that, besides 
causing annoyance, that course may possibly 
provide evidence for the civil suit. 

Of witnesses little can be said; the coun- 
sel has to work with the stuff given him. 
All that need be said is that each side pro- 
vides its own, and that counsel has no depo- 
sitions, neatly taken by the solicitor, to go 
upon, and in a criminal suit prays devoutly 
and often that he were being duly instructed 
like his brother of the Bar at home. 

But the English barrister is not the only 
legal practitioner—he may have Hindoo 
brethren ; and, in addition, there are native 
advocates and pleaders in swarms, the advo- 
cates being legal practitioners, entitled to 
practise in the Presidency High Courts, and 
the pleaders being locally enrolled. They 
are legal quibblers and word-spinners, “ con- 
gress-walas,” almost to a man. Individually 
they are agreeable and pleasant, and as 
friendly as is possible, considering’ that there 
is the great gulf of “ no meals together ”’ fixed 
between them and the Christian and Mussul- 
man. Professionally, their competition is of ° 
the keenest, and the English barrister has 
formidable rivals to fear. It is only the start 
which is easier for him. With regard to the 
work itself, there is a weird fascination in the 
nature of the cases — witchcraft and astrol- 
ogy, the strange ceremonies of adoption and 
funerals — something new and curious is 
constantly occurring. Besides, there are 
many amenities of life to put against the 
climate ; even going out for cases to the white 
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tents in the jungle, where the court is on 
tour, has its pleasant side. There is some 
:nglish society ; riding and shooting are at 
every one’s service, and there are no servants 
to compare with our native attendants. 

To go out for a short term of years is no 





bad policy for a youngster, he learns to hold 
his own in suits, and gains that practical ex- 
perience of humanity and of the conduct of 
cases whjch nothing but actual responsibility 
can give, and which means success at the 
Bar all the world over. 
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Lonpon, March 3, 1goo. 

R* “ENTLY in this column reference 

was made to the celerity with which 
business was despatched in the English courts 
by reason of the fact that no part of the day is 
taken up by hearing applications or interlocu- 
tory motions, or the argument of demurrers or 
pleas in abatement in the trial court ; the en- 
tire time of the judge, from his entrance into 
court until he rises for the day, being devoted 
to the trial of the cases on his list. It may 
naturally be asked how the judge can rid 
himself of such applications, or how issue can 
be joined in any cause, or how it is possible 
for a case to be prepared for trial, without 
such preliminary proceedings. It is accom- 
plished through the intervention of masters, 
of whom, in the Queen’s Bench Division, there 
are no less than ten. These masters sit 
practically throughout the year; they are ap- 
pointed for life, and as vacancies occur, by 
the Lord Chancellor, the Lord Chief Justice 
and the Master of the Rolls, in rotation ; they 
must be barristers or attorneys of not less 
than five years’ standing, and they receive a 
salary of £1,500, or $7,500, a year, with a 
pension on retirement. They have authority 
to transact any such business and to exercise 
any such powers and jurisdiction as by stat- 
ute or the rules and practice of the court 
were, before the act appointing them went 
into effect, to be transacted and exercised by 
a judge sitting in chambers—except that 
they have no jurisdiction in questions relating 
to the liberty of the subject and in respect 





of a few other special matters. Six of the 
masters are selected to attend as masters in 
chambers during each of the four sittings of 
the court, and these six, by arrangement 
amongst themselves before the term begins, 
select three of their number to sit every Mon- 
day, Wednesday and Friday, the remaining 
three to sit on Tuesdays, Thursdays and 
Saturdays throughout the sittings. The four 
other masters act as practice masters whose 
special duty it is to be present at, and control 
the business of, what in this country is known 
as the “ Central Office,” which is practically 
the same as the clerk’s office and sheriff’s 
office in an American city. These practice 
masters give the necessary directions with 
respect to questions of practice and procedure 
relating to the business of the central office, 
and from time to time issue rules and direc- 
tions to govern it. While these rules have 
no statutory authority, they are nevertheless 
generally followed, and they save no end of 
trouble, and prevent the courts from being 
bothered by details of practice and procedure. 

The moment a writ has been served and 
appearance has been entered, the plaintiff 
“takes out a summons,” or, in other words, 
applies to a master for directions as to the 
next steps that shall be taken in the action. 
Notice of the application is served upon the 
defendant. When the parties have appeared 
the master examines the endorsement on the 
writ and hears the plaintiff and the defend- 
ant as to the nature of the action. He then 
makes such orders as the interests of justice 
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appear to require. He may direct that there 
shall be no pleadings of any kind, the en- 
dorsement on the writ being in his judgment 
a sufficient notice to the defendant of the 
nature of the plaintiff's claim, and the letters 
or other admissions by the defendant of the 
defence the latter is going to set up. He 
may, on the contrary, not only require plead- 
ings, but he may rule both parties to furnish 
the other with further particulars of any alle- 
gations in their pleadings. He may also 
order the production and inspection of books 
and other documents, and the admission of 
facts therein contained, in order to prevent 
the expense of formal proof of such books or 
facts at the trial. He may 
also give leave for the delivery by either 


documents or 


party of interrogatories to the other, or for a 
commission to issue for the examination of 
witnesses, either within or without the juris- 
diction. And, finally, he will name the place 
of the trial, and, after deferring to the wishes 
of the parties, will state whether the trial 
shall be with or without a jury. 
away a great deal of the preliminary matter 


This clears 


which would otherwise serve to clog the 


machinery of the courts. Afterwards, if ap- 


plications of any kind are to be made, they | 
| amere technical defence, however, very little 


must be made to the same master who set- 
tled the directions. If, for example, either 
party complains of the other's pleadings, or 


objects to the particulars as being insufficient, | 


or wants further discovery, the master is 
asked to settle these matters also. 


One of the most important and useful of | 
the master’s functions is to hear applications | 


for judgment in what are known as “ Or- 
der 14”° summonses. In all actions where 
the plaintiff seeks only to recover a debt or 
liquidated demand in money, arising after a 
contract express or implied — as for instance 
on a bill of exchange or note or cheque, or 
other simple contract debt — or on a contract 
or bond under seal for payment of a liquidated 
amount; or on a statute where the sum 
sought to be recovered is a fixed sum of 


money ; Or on a guarantee where the claim 





consideration is shown. 





against the principal is for a fixed sum, the 
plaintiff may specially endorse upon his writ 
the relief or remedy to which he claims to be 
entitled, and may then, under Order 14 of 
the rules of court, apply for leave to enter 
final judgment for the amount endorsed on 
his writ. In support of his application he 
need only file an affidavit made by himself or 
by any other person who can swear positively 
to the facts, verifying the cause of action and 
amount claimed, and stating that in his belief 
there is no defence to the action. The mas- 
ter may, therefore, unless the defendant by 
affidavit or his own w2va voce evidence or 
otherwise shall satisfy him that he has a good 
defence to the action on its merits, make the 
order allowing the plaintiff to enter judg- 
ment ; or he may give the defendant leave to 
defend upon condition that he pay the money 
in dispute into court, or find security for it. 
This may seem a hardship, but the rule rarely 
if ever prevents an honest defendant who has 
a good defence to an action on the merits 
from defending the action. He has the op- 
portunity of disclosing the merits in his affi- 
davit, and it is the practice to refuse the order 
for judgment if there is any reasonable pros- 
pect of an honest defence being set up. For 


From every ruling 


| of the master in the way of an order there 


is an immediate appeal to a judge in cham- 
bers. 

And herein lies another explanation of the 
means by which the time of the trial court is 
saved. There is constantly, or at least daily, 
in attendance at a particular room in the 
courts, a judge whose time, or so much of it 
as is necessary, is devoted to hearing motions 
and applications. He may exercise all or any 
part of the jurisdiction vested in a single 
judge in the High Court of Justice, but in 
practice he confines himself to those motions 
or applications of an interlocutory nature. 
Any one desiring to apply to him must give 
notice to his clerk, and a list of his business 
is prepared and published in the daily cause 
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list. He sits daily from eleven until his work 
is concluded, hearing first ex farte applica- 
tions, then matters in which counsel appear, 
and later on those attended only by solicitors. 
The practice is simple and business-like. An 
officer guards the door and allows in the room 
only those whose application is being heard 
and those in the following case. The judge 
without vestments sits behind an office table, 
in front of which are grouped the parties, 
standing. The matter is stated concisely, 
and “ prejudice” and irrelevant talk is not 
encouraged. In this way a “ strong”’ judge 
is able to get through a mass of work ina 
short space of time. The appeal from the 
master to the judge in chambers must be 
brought within five days, and if the appellant 
is not satisfied with the ruling of the judge 
he may appeal to the Appeal Court, but must 
This prac- 


file his appeal within eight days. 
tice not only insures a speedy determina- 
tion of the matter but provides a way in which 
an appeal may be heard in interlocutory mat- 


ters. 

To illustrate the working of the practice 
I may mention a recent action in which the 
writ was served within the past three or 
four weeks, and in which final judgment has 
already been signed against the defendant. 
The action was brought by an _ insolvent 
American national bank and 
to recover $3,000 from a shareholder resi- 
dent in England on her double liability under 


its receivers 


the statute. The endorsement upon the writ 


was in these terms: “ The plaintiff’s claim is 
for an assessment on shares due from the de- 
fendant as a holder of shares in the plaintiff 
company and interest thereon. Particulars: To 
assessment of $100a share made on March 14, 
1899, by the Comptroller of the Currency of 
the United States of America as prescribed 
by sections 5151 and 5234 of the Revised 
Statutes of the United States, payable this 
day on 30 shares of stock in the capital of the 
plaintiff bank standing in the name of the 
defendant, $3,000, or 4 614. Os. 4d. 

This is all the pleading there was in this 





action for $3,000. The moment the defend- 
ant entered an appearance the plaintiff served 
her with notice of his intention to apply for 
leave to sign judgment under “ Order 14,” 
the claim being for a liquidated amount. In 
support of his claim the plaintiff filed the 
usual affidavit alleging that the defendant 
had no defence to the merits. The defend- 
ant set up in her affidavit that she was a 
British subject, that she bought the shares 
in England, that they were fully paid, that 
she did not know of the existence of the Stat- 
utes of the United States, that they had no 
extra-territorial effect, and that if these for- 
eign statutes imposed any liability upon her 
in the way of an implied contract she was 
entitled to defend in order to ascertain the 
nature of that liability. The master, after 
hearing counsel, made an order granting the 
plaintiff leave to sign judgment unless the 
defendant paid the £614 into court. The 
defendant appealed and the appeal was heard 
before the judge in chambers four days later. 
The judge declined to interfere with the 
order, holding that the defendant by taking 
shares in a foreign bank had impliedly con- 
tracted to be bound by the statutes or laws 
under which the bank was organized. It 
was urged, but in vain, that there was no 
proof of the terms of the statute, or that the 
bank was insolvent, or that the plaintiff had 
in fact been appointed its receiver, or that 
the Comptroller of the Currency had made 
any assessment upon the shareholders, or of 
the amount of such assessment, if any. The 
judge merely answered that the affidavit im- 
plied that the statute authorized the assess- 
ment, and that the necessary steps to enforce 
it had been taken, but if counsel for the de- 
fendant would say that he had any reason to 
believe that there was any irregularity in 
connection with the action of the Comptroller 
of the Currency or of the receiver, he would 
allow the defendant to defend. Counsel 
could not in conscience say this, and so the 
judgment was entered. Such certainty in 
deciding cases of so much importance is cal- 
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culated to take away the breath of an Amer- 
ican lawyer, who would doubtless also be 
amazed at the way in which documents are 
received in evidence without being proved, 
and the way in which the action of the court 
is affected by the conscience of the counsel. 
But the English practice has its advantage. 
There was in the case mentioned no defence 
whatever to the action. The defendant was 
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a shareholder and liable as such to the as- 
sessment. Had leave been given her to de- 
fend, she might have put the plaintiff to 
great expense and trouble to prove his case, 
and the end might have been postponed for 
twelve months. But the end was inevitable. 


The judge saw this and the conscientious 
counsel could not deny it. 


StuFF Gown. 
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FACETIZ. 


A farmer named Parks, who was noted for 
driving hard bargains, agreed to lease his farm 
to an illiterate wag named Buffington. Parks 
employed a pettifogger who drew up the lease, 
after the manner of his tribe, with an unscrupu- 
lous regard for his client’s interest and a bounti- 
ful repetition of the word, “ said.” 

After the lease was completed Buffington was 
called in and the instrument was read to him. 

“T won't sign it,” said he. ‘“ Why won’t you?” 
exclaimed the farmer indignantly. ‘ Because,” 
he replied, ‘“‘ there’s too d much of the said 
Parks and not enough of the said Buffington.” 


A LITTLE while ago a federal judge in a west- 
ern territory remarked that if he should re- 
ceive a letter that was not addressed to ‘“ The 
Honorable,”’ he would decline to read it, taking 
it for granted that the writer desired to treat him 
with indignity. This recalls the story of the 
Georgia lawyer who had been elevated to the 
bench. His wife said to him, “ Law, John, if 
you be Judge, what be I?” 

“Oh,” was the ungallant reply, “ you will be 
the same old fool you always were.” 


MAGISTRATE (to witness) — “I understand 
that you overheard the quarrel between this de- 
fendant and his wife?” 

Witness — “ Yis, sor.” 

“Tell the court, if you can, what he seemed 
to be doing.” 

“He seemed to be doin’ the listenin’.” 


THE wit of the Choates is a family trait. The 
bonmots of Rufus circulated in his day as Joseph’s 


do in ours. By overwork Rufus had shattered 





his health. Edward Everett expostulated with 
him on one occasion, saying : 
“My dear friend, if you are not more self- 
considerate you will ruin your constitution.” 
“Oh,” replied the legal wag, “the constitu- 
tion was destroyed long ago. I’m living on the 
by-laws!” 


Mr. JosEPH Choate’s self-possession is seldom 
disturbed. Once, however, he was discon- 
certed. It was during the trial of a well-known 
will case. Mr. Felix McClusky, formerly door- 
keeper of the House of Representatives, was on 
the stand. 

“Now, Mr. McClusky,” insinuatingly asked 
the great lawyer, “isn’t it true that you are the 
modern Munchausen ?” 

“‘ You’re the second blackguard that has asked 
me that within a week,” roared McClusky, 
“and —” 

He got no further; a roar of laughter at 
Choate’s expense drowned the rest of the retort. 


A LEARNED attorney of the Maryland bar was 
in the middle of a brilliant argument for a defend- 
ant, in a suit for damages (arising from the fact 
that the plaintiff’s vessel had been sunk in a col- 
lision with the defendant’s), and in the course 
of his remarks, said : 

“This collision happened in the broad day- 
light and was witnessed by divers persons, who 

” at this point the defendant, hearing the 
last words of the sentence and not being versed 
in legal parlance, rose to his feet and exclaimed, 
“Judge, that’s a lie! Ther’ ain’t no divers in 
this case! I didn’t hire none, if 4e wants them 
he’s got to pay them, I shan’t.” 





NOTES. 


ALEXANDER II. introduced trial by jury in 
Russia, but the courts dispense with it as much 
as possible, and seek to abolish it altogether. 
The reason is not that the authorities wish to 
curtail the liberties of the people, for the most 
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progressive and enlightened judges are among 
the opponents of jury trials. They complain 
that it is difficult to muster an intelligent and 
impartial jury. The most incredible stories are 
told of Russian jurymen. ‘Thus, the foreman of 
a jury declared he would not send a poor fellow 
to prison, because it happened to be his (the 
juryman’s) birthday. Another jury had agreed 
upon a verdict of guilty when the church bells 
They revised their verdict be- 
A burglar was al- 


began to ring. 
cause a holiday had begun. 
lowed to go free because the man whom he had 
robbed had refused to lend him money. This, 
in the opinion of the jury, was a direct incentive 
to crime. 

JoHN RanpDotpH, of Roanoke, described Del- 
aware as a State having three counties at low 
tide and two at high tide. 

In 1836 there were 52,000 convicts living in 
foreign lands in a state of bestial immorality. 
Now, notwithstanding the increase of popula- 
tion, there are only 4,000 undergoing penal ser- 
vitude. And in this country, in 1837, 4,000 
debtors were lying in common cells, with damp 
brick walls, with no bedding, and herded with 
murderers and common malefactors. Now 
transportation and imprisonment for debt have 
been abolished. Just before the Queen’s acces- 
sion, a little boy was condemned to death for 
breaking a confectioner’s window and stealing 
sweets. Now no one can be hanged for a less 
crime than murder. Executions are not in pub- 
lic; the terrible scenes of witnessing them are 
done away with, and I hope the sensational 
hoisting of the black flag will soon be a thing of 
the past. A friend of mine told me how, in his 
youth, he used to witness the executions at Ty- 
burn. And within a few years there existed and 
may exist now, for all I know, on top of the 
house near the Marble Arch, which, when I was 
young, belonged to the Dowager Duchess of 
Somerset, a bench from which the frivolous and 
fashionable world used to witness with indiffer- 
ence, if not amusement, these terrible execu- 
tions.—S1r ALGERNON WEsT’s “ Some Changes 
in Social Life during the Queen’s Reign.” 

A jUDGMENT of the greatest importance and 
interest to railway travellers was delivered re- 





cently by judge Emden, says the London Globe. 
A gentleman travelling from London to Hastings 
had occasion to leave the carriage at Tunbridge 
Wells, and took the ordinary precaution of re- 
serving his seat with his umbrella and news- 
papers. While he was absent another passenger 
seized his place and refused to vacate it until 
forcibly ejected. As a result an action for dam- 
ages was brought against the original owner of 
the seat by the intruder, and a counterclaim for 
similar damages was entered by the other side 
as well. The judgment delivered was one which 
will commend itself to ninety-nine out of every 
hundred travellers. The claim for damages for 
ejectment was dismissed and the counterclaim 
allowed. 

For the future, therefore, the cantankerous 
individual who persists in disturbing the comfort 
and convenience of travellers in the manner in- 
dicated will know how he stands, and that if the 
owner of the seat thinks fit to bundle him out 
neck and crop, the latter will not only have the 
sympathy of the public but the law as well on 
his side. ‘There can be no question whatever 
that the universal mode of retaining a seat in a 
railway carriage is a most reasonable and con- 
venient one, and the thanks of the public are 
due to Judge Emden for his very clear and sen- 
sible interpretation of the law. Not the least 
important point in his judgment is his assertion 
that the holder of a seat was entitled to use rea- 
sonable force to eject an intruder. 


ALEXANDER STEPHENS, Vice-President of the 
Confederacy, was a striking example of a great 
He used to 
speak of himself as weighing ninety pounds, 
dressed. History accords him a place as one 
of the greatest statesmen furnished by the South. 
Although he became prominent in secession 
councils, he clearly foresaw the folly of secession, 
and it was due to his influence and efforts that 
Georgia was one of the last States to secede. 
Opposed to him was Robert Toombs, the most 
rabid fire-eater in the South, who made himself 
notorious by his vindictiveness after the war, 
and who boasted he would die unreconstructed. 
Toombs was of gigantic build, always spoke in 
a loud, bombastic way, and, for all his ability, 
was a good deal of a bully. Although Stephens 
and Toombs early became leaders of rival fac- 


mind in an insignificant body. 
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tions in Georgia, they did not chance to meet 
until 1857, when they were retained as opposing 
attorneys in a lawsuit at the Washington county 
courthouse. ‘Toombs strode into the courthouse 
before the court convened, and asked the sheriff 
in a loud tone: 

“ Sheriff, where is this man Stephens? I’ve 
heard a lot about him, but I never saw him.” 

“That’s Mr. Stephens sitting there on the 
rail,” replied the sheriff, pointing to a little man 
huddled up on the rail to the bar. Toombs 
marched over to the rail, gazed down contempt- 
uously, and roared : 

“So you are Alexander Stephens! 
could eat you for my breakfast.” 

“Well, Senator,” replied Stephens, in the 
shrill falsetto that once heard was never for- 
gotten, “if you should eat me, you would have 
more brains in your stomach than you ever had 


Why I 


in your head.” 


In a book just published in Paris, entitled 
“The Mind of the Criminal,” the author, Dr. de 
Fleury, attempts to set forth the golden mean 
between the extreme theories of Lombroso and 
his school and of those who utterly disbelieve all 
that the Italian professor upholds. Says a re- 
viewer in Cosmos, June 3: “ There do exist, un- 
contestably perverted beings, destined for the 
gallows, whose natural home is the prison, and 
who are incapable of adaptation to the social 
environment. These born criminals, as Lom- 
broso calls them, are what they are, he says, by 
reason of hereditary malformation of the brain 

we all know these theories of the Italian 
criminologists, which are now almost abandoned. 
Others, with more reason, see in the perversity 
of certain creatures an effect of bad education 
that has not properly repressed certain tenden- 
cies, a result of imitation, an influence of envir- 
M. Maurice de Fleury in this popular 
He ex- 


onment. 
work tries to hold to the golden mean. 
plains clearly the physiology of the nervous sys- 
mechanism of reflex action, but 
more com- 


tem and the 
personality, justice, and liberty are 
plex ideas than he seems to think. The ques- 
tion of human criminality is not exclusively 
medical, and when the doctors have determined 
the cases — perhaps more numerous than has 
been supposed —in which responsibility has 
been suppressed or weakened because of some 





disease, we shall still have to solve the problem 
of the crimes committed by normally organized 
but perverted beings. 

For these last, moral education and especially 
religious training, the author believes, will be an 
element of preservation. He cites other things 
that may be of use, and finally he recommends 
that young persons who, although not vicious, 
are difficult to manage, should be sent to the 
colonies, with the hope that a life of hardship 
and adventure will enable them to make use of 
the exuberance of energy which, if it did not find 
an outlet in this way, might lead to crime. This 
form of prevention, which is difficult to use in 
practice, can be applied only to a restricted num- 
ber of persons. Many criminals become so 
through idleness, carelessness, lack of will power ; 
they fill our ranks with worthless material and 
never become any better. 

Among many false notions, much interesting 
information is to be found in this book, and it is 
written in a style that makes its perusal attractive. 


A curious piece of evidence bearing on the 
success of the English rule in India is furnished 
by the popularity of the courts established in 
that country and especially in Bengal. Litiga- 
tion increases beyond the power of the existing 
force of judges to deal with it. Under the pax 
Britannica, disputes can no longer be settled by 
the sword, and murders and raids and family 
vendettas are things largely of the past. But 
the natives have learned that they can carry on 
their quarrels through litigation, and the agricul- 
tural classes are especially pertinacious in assert- 
ing their legal rights over land and _ irrigation 
privileges. The peasants not only resort to the 
courts, but they are not satisfied with the deci- 
sions of the tribunals of first instance. The 
number of appeals has increased until it is now 
about thirty per cent of the contested cases. 
There seems to be no way of stopping the ini- 
tiation of litigation, which is evidently the out- 
come of the national character, but the govern- 
ment finds it necessary to decrease the volume 
of appeals in petty cases in order that the higher 
courts may be able to give proper attention to 
really important matters. To allow such appeals, 
when the lower courts are of good character, 
tends more to the oppression of poor suitors by 
rich ones than to secure the rights of the feeble, 
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and reforms are now proposed which shall effect 
a prompter administration of justice. 





INTERESTING GLEANINGS. 


Lonpon has 70,000 professional beggars. The 
second city in size of the British Empire is Cal- 
cutta. 


STERLING is derived from the name by which the 
dwellers in eastern Germany were known in the 
twelfth and thirteenth centuries—they were called 
Easterlings. The purity not only of their money 
was very famous, but that of their silver specially 
so, and coiners and silversmiths were fetched from 
those parts to improve the quality of English manu- 
facturers. So far back as 1597 two counterfeiters, 
who sold spurious silver articles bearing a simulated 
royal lion and the goldsmiths’ marks, were sentenced 
to stand in a pillory at Westminster, with their ears 
nailed thereto, and with papers above their heads 
setting forth the nature of the offence for which they 
were so disgraced. After this degradation they were 
publicly marched to Cheapside, put in the pillory 
there, and had each one ear cut off, finally being 
conducted back to the Fleet Prison and having to 
pay a fine of ten marks each. It seems that in re- 
cent times the record price for Elizabethan silver 
was £70 los. per ounce. For old articles in this 
metal the sum usually obtainable ranges from £5 to 
£17 per ounce, according to the artistic workman- 
ship displayed on them. 


THE word “God” never appeared in any govern- 
ment act until the year 1864, when, at the sugges- 
tion of the director of the mint, ex-Governor Pol- 
lock, of Pennsylvania, “In God We Trust” was 
stamped on the copper two-cent piece. Before that 
Pluribus Unum” had been the motto. 
Pluribus Unum” on coins 


time “E 
Strange to relate, “E 
never was authorized by law. 





LITERARY NOTES. 


THE March issue of THE INTERNATIONAL 
MontuHLy (The Macmillan Company) contains an 
article by W. W. Ireland on “ Degeneration, A 
Study in Anthropology ;” Prof. Patrick Geddes 
writes on “ John Ruskin, as Economist;” Prof. W. 
P. Trent writes on “ Some Recent Balzac Litera- 
ture.” There also is an article on “ Henry Irving” 
by Clement Scott, and one on the “ Southern Ques- 
tion” by E. P. Clark. 


THE AMERICAN MONTHLY REVIEW OF REVIEWS 
for March discusses the war in South Africa in its 





various phases, the Hay-Pauncefote treaty, the 
Puerto Rican tariff, our situation in the Philippines, 
the steamship subsidy bill, the Kentucky disorders, 
Governor Roosevelt’s administration in New York, 
the approaching presidential campaign, and many 
other timely topics, 


THE complete novel of the March “ NEw Lippin- 
coTT” is significantly named “ The Shadow of a 
Man.” It is by E. W. Hornung, who has made a 
new success with each new story. “The Shadow 
of a Man” will doubtless win him fresh laurels, for 
it is compact, clear-cut, and thrilling, with a love 
romance that runs through it and binds together the 
threads of romance. The heroine is a daring rider, 
who discovers an old convict in a maze of the “ bush,” 
and this solves a mystery which clears her lover. 
Seldom has “ Lippincott ” put forth a story so fully 
realizing its promise of a brief complete novel with 
living interest in every word. 

This number also has a group of most interesting 
papers, each bearing upeu some up-to-date topic: 
“Where Washington still Lives” is by Rufus Rock- 
well Wilson, “Two Noble Dames Buried in West- 
minster Abbey” is by the daughter of the Dean of 
Westminster, Mrs. Murray-Smith; “A Letter to 
Artists,” especially women artists, comes from the 
authoritative pen of one of the foremost of American 
women artists, Mrs. Anna Lea Merritt. In briefer 
form this was read at the Women’s Congress in 
London, last summer. 


THOUGH “ The Biography of a Grizzly ” and “ The 
Autobiography of a Quack” have run their course 
in the CENTURY, Dr. Weir Mitchell and Ernest 
Seton-Thompson are both contributors to the March 
number of that magazine. Mr.Seton-Thompson be- 
gins a study of “ The National ‘Zoo’ at Washing- 
ton,” in which he shows wild animals to be as inter- 
esting in captivity as in their natural state of freedom. 
His text is, of course, fully illustrated. Dr. Mitch- 
ell, in “ Dr. North and his Friends,” presents the 
opening chapters of the most important serial he has 
written since “‘ Hugh Wynne.” It is a novel em- 
bodying the results of a long life of observation, re- 
flection, and experience. A study of Robert Herrick, 
by Thomas Bailey Aldrich, sketches the poet’s life, 
and claims for him a unique position in English 
literature as “a great little poet.” The life of the 
laboring class is the special theme of Richard Whit- 
ing’s Paris article this month, the title being “ Paris 
of the Faubourgs ;” and Castaigne’s pictures throw 
vivid sidelights on the subject. Frederick A. Cook, 
continuing his account of the Belgica Antartic Ex- 
pedition, writes of “The Giant Indians of Tierra 
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del Fuego.” King Charles’s ill-starred reliance on 
the Scots, after Naseby, and his imprisonment by 
Parliament, are the topics considered by John Mor- 
ley in his study of Oliver Cromwell. “ Talks with 
Napoleon,” from O’Meara’s newly discovered and 
intimate St. Helena diaries, are continued, the pos- 
sibility of escape being one of the most interesting 
questions considered. Fiction is furnished by H. B. 
Fuller, Catharine Young Glen, and Eva Wilder 
Brodhead ; poetry by John Burroughs, R. H. Stod- 
dard, J. V. Cheney, Arlo Bates, and others. 


THE LivinG AGE announces a four-part story, 
called “ Misunderstandings,” translated from the 
French of Madame Blanc, which begins in the num- 
ber for March 3. The “misunderstandings” re- 
ferred to arise from the free and unconventional 
conduct of an American girl in Paris, and the story 
is, in effect, a new “ Daisy Miller” from the Parisian 


point of view. 


THE frankest as well as the most comprehensive 
and statesmanlike view yet published of our foreign 
policy is that of the Hon. Richard Olney, appearing 
in the March Aantic Monthly. \t is marked by 
Mr. Olney’s power of trenchant and compressed ex- 
pression, yet it is also moderate and far-seeing. The 


recent movement among Indiana Democrats to nomi- | 


nate Mr. Olney for the Presidency gives additional 
interest to this paper. 


THE leading article of the March number of Scrb- 
ner's Magazine is H. J. Whigham’s second article 
on the Boer War, this one dealing with the fights 
made by Lord Methuen’s division in its progress 
from the Orange river to the Modder river. Mr. 
Whigham describes three battles, and this is the 
first continued magazine account of that campaign 
to be published. His own photographs and his own 
maps make perfectly clear to the general reader what 
has heretofore appeared as merely fragments of news 
in the daily press. The strategy, as well as the ad- 
venture of the campaign, appear clearly in Mr. Whig- 
ham’s writings. The third “ Cromwell” by Theodore 
Roosevelt deals with the second Civil War and the 
death of the King. Governor Roosevelt makes an 
interesting comparison between the conditions pre- 
vailing at the end of the English Civil War and at 
the end of our own Civil War when even the Republi- 
can party was divided. The author also points out how 
the religious element entered into everything done 
by Cromwell, “ mixing curiously with his hard com- 
mon-sense and practical appreciation of worldly bene- 
fits.’ The illustrations are on an elaborate scale, 
and represent some of the very best work of English 
and of American artists. 








WHAT SHALL WE READ? 


The Criminal, his Personnel and Environment, 
is a scientific study by August Drahms, resident 
chaplain of the California state prison at San Quen- 
tin, which has just been published by The Mac- 
millan Company, with an introduction by Cesare 
Lombroso. 

The author gathers his material from a wide range 
of both speculative and experimental observation, as 
the moral instructor of one of the largest institutions 
of the kind in the world, and the work is replete with 
data and rich in observations especially valuable to 
the student of abnormal and sociological and moral 
phenomena. 


Home Nursing is the title of a useful little book 
on modern scientific methods for the sick room, by 
Miss Eveleen Harrison, which is just issued by The 
Macmillan Company. 

In this little work the simplest methods for hy- 
gienic nursing have been given, including free venti- 
lation, perfect cleanliness, care of the sick room, 
fever nursing, the best form of nourishment and 
many other suggestions, which may easily come 
within the reach of every home, no matter how mod- 
est or simple it may be. All technical terms have 
been purposely excluded, so that the directions may 
be easily understood by every one, and only the 
simplest home remedies have been recommended in 
the absence of, or while awaiting the arrival of the 
family physician. As food plays such an important 
part in disease, the last few pages have been devoted 
to the diet of patients suffering from various ail- 
ments ; recipes in preparing 
dainty dishes to tempt the appetite during convales- 


and some simple 


cence. 


Leo Dayne, a novel of the common people, by 
Margaret Augusta Kellogg, has recently been pub- 


lished by James A. West Company, Boston. Itisa 
lengthy work, of over 500 pages, and while its pub- 
lishers prefer to send it out on its own merits, with- 
out expressing their personal large belief in it as a 
permanent addition to American works of its class, 
still they quote with approval the words of a widely 
known doctor of philosophy, of Cambridge, who 
read it carefully in manuscript, and who expresses 
his ‘astonishment and delight in the extraordinary 
excellence of the whole work,” recognizing “ its power 
and beauty as a work of art.” 

In his work on Economic Crises, which The 
Macmillan Company publish, Mr. Edward D. Jones 
maintains that the individual business concern has 
not developed controlling and directing power in a 
degree commensurate with the great increase of 
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markets during the past century, and that in con- 
sequence competition begets industrial rout similar 
to that in an inadequately organized army under 
unusual strain. Among the subjects with which 
this book deals are Industrial Equilibrium — The 
Organization of Industry — The Connection Be- 
tween Crises and the Accumulation and Use of 
Capital-— The Influence of Recent Changes on the 
Remuneration of the Wage-earner. Another and 
hitherto little developed side of the subject is dealt 
with in the chapter on “ The Psychology of Crises.” 


An Outline of Political Growth in the Nineteenth 
Century, by Edmund H. Sears, A. M., Principal of 
Mary Institute, St. Louis, Missouri, has been written 
with a view to covering the entire political field and 
giving a succinct account of every nation which is, 
even supposedly, under popular government. It 
therefore attempts what has never been undertaken 
before. It shows with considerable detail the course 
of political events the world over for a hundred 


years; and at the same time its treatment is so far 


philosophical that it will help the reader to under- 
whether or not democratic institutions are 
An extensive biblio- 
Pub- 


stand 
proving themselves a failure. 
graphy is given at the end of the volume. 
lished by The Macmillan Company. 


Jack LONDON isa name which has been appearing 


for some time with increasing frequency in period- 
ical literature. It is that of a very young man who 
promises to take a prominent place among American 
writers of romance and adventure. His experience 
has been such as to eminently qualify him for suc- 
cess in this field. At fifteen he began his career as 
a connoisseur of the romance of real life, knocking 
about the docks and waters of San Francisco Bay. 
Out 


of his personal experience ashore he has vouched for 


At seventeen he went to sea before the mast. 


the accuracy of Josiah Flynt’s pictures of life “on 
the road.” His Klondike experiences and observa- 
tions furnished the material for Zhe Son of the Wolf, 
a book of short stories abounding in graphic de- 
scription and virile narrative which will be brought 
out this month by Houghton, Mifflin & Co. The 
book reveals one of the author’s strong beliefs: that 
the Anglo-Saxon is the salt of the earth and bound 
to be the master thereof, albeit the Slav may object 
thereto and seek to make his objection valid by 
force of arms. 

A Friend of Cesar is the title of a historical novel, 
by William Stearns Davis which The Macmillan 
The story which is laid 
in Rome, begins when Julius Cesar is just rising 


Company have just issued. 


into power, and ends with his great victory and the 








establishment of his empire. It is a novel of wide 
scope, vigorously written, and the author has at- 
tempted to put the reader on an intimate footing 
with the people of the Rome of Czsar’s days. The 
plot is stirring, as a truthful portrayal of such times 
would hardly fail to make it; it shifts from a Roman 
country house to the capital and thence to Syria and 
Egvopt. 


THE first important book on the Anglo-Boer War 
from the standpoint of an Englishman strongly op- 
posed to the policy of the English government has 
just been published by The Macmillan Company. 
It is called Zhe War in South Africa; Its Causes 
and Effects, and is by J. A. Hobson who was recently 
the correspondent in South Africa for the Man- 
chester Guardian. There are many Americans who 
are firmly convinced that this war is not only unne- 
cessary but essentially unjust, but who have no reli- 
able data with which to fortify their beliefs. Mr. 
Hobson’s book is a sober, restrained account of the 
whole business by a trained observer. 

THE author of Kuights in Fustian, a story of 
* Copperhead ” plotting in Indiana during the war 
for the Union, is a young woman, native to the scenes 
of which she writes. Caroline Brown is one of the 
names frequently seen in the lists of contributors to 
periodical literature, but Avwéghts tn Fustian is her 
tfirst large essay in fiction. The book has an effect- 
ive descriptive quality, a strong native insight into 
human nature, and a grasp of character unusual in 
a new writer. Humor is said to be lacking in the 
feminine literary equipment. Of Miss Brown this 
is not true, for the humorous element is well in evi- 
dence in Avnights in Fustian ; and in an episode in 
the love story, in which the hero seems to neglect 
his sweetheart, the humor of the situation is devel- 
oped to the fullest extent. The volume is published 
by Houghton, Mifflin & Co. 

Notes on the Bacon-Shakespeare Question, by the 
Hon. Charles Allen, just published by Houghton, 
Mifflin & Co., is a digest of the evidence, direct 
and indirect, bearing on the authorship of the plays 
and poems attributed to Shakespeare, from every 
available Shakespearean student, commentator, and 
editor, and a minute study of the legal terms used 
by Shakespeare and by contemporary writers. It is 
shown by the study of the terms that so learned a 
jurist as Bacon could not have written into plays and 
poems such poor legal knowledge as Shakespeare 
displays. As Judge Allen sums up, Shakespeare 
was a great dramatist but an ordinary, not to say 
very poor lawyer, while Bacon, great in the law, was, 
as shown by his own works, a great jurist but no 
poet. 
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